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I. BACKGROUND

A, The United States of America (“United States™), on behalf of the Administrator of
the United States Environmental Protection Agency (“EPA”), filed a complaint in this matter
pursuant to Sections 106 and 107 of the Comprehensive Environmental Response,

Compensation, and Liability Act (“CERCLA™), 42 U.S.C. §§ 9606, 9607.

B. The 'United States in its complaint seeks, inter alia: (1) reimbursement of costs
incurred by EPA and the Department of Justice for response actions at the Hagen Farm
Superfund Site in Dane County, Wisconsin, together with accrued interest; and (2_) pcrfomance
of studies and response work by the Settling Deféndant at the Site consistént with the Nationat
Qil and Hazardous Substances Pollution Contingency Plan, 40 C.F.R. Part 300 (as amended)

((6NCP! ‘!) .

C. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 UJ.S.C.
§ 962 1(H (1 XF), EPA notified the State of Wisconsin (the “State’™) on November 4, 2003, of
negotiations with the Sc;,ttling Deff:ndant regarding the performance of response actions at the
Site, and EPA has provided the State with an opportunity to participate in such negotiations ana-

be a party to this Consent Decree.

D. In accordance with Section 122(3)(1)} of CERCLA, 42 U.S.C. § 9622(j)(1), and as
described in Section .]I of the Administrative Order By Consent Re: Remedial Investigation and
Feasibility Study, U.S. EPA Docket No. V-W-87-C-016 (the “RI/FS AQC,” copy attached as
- Appendix A), EPA notified the natural resource trustees of negotiations with potentially

responsible parties regarding the release of hazardous substances that may have resulted in injury



to the natural resources under Federal trusteeship and encouraged the trustee(s) to participate in
the negotiations. Additional notice was provided to the Federal natural resources trustee on

November 4, 2003, prior to the negotiation of this Consent Decree.

E. The defendant entering into this Consent Deci'eé (“Settling Defendant”) does not
admit any liability to the Plaintiff arising out of the transactions or occurrences alleged in the
comp]aint, nor does it acknowledge ﬁat the release or threatened release of hazardous substances
at or from the Site constitutes an imminent or substantial éhdangcrment to the public health or

welfare or the environment.

F. Pursuant_ to Section 1035 of CERCLA, 42 U.S8.C. § 9605, EPA placed the Site on
the National Priorities List, set forth at 40 C.ER. Part 300, Appendix B, by publication in the

Federal Register on July 22, 1987, 52 Fed. Reg. 27620.

G. In response to a release or a substantial threat of a release of hazardous substances
at or from the Site, the Settling Defendant and another potentially responsible party (“PRP”) at
the Site commenced on September 14, 1987, a Remedial Investigation and Feasibility Study

(“RI/FS”) for the Site pursuant to 40 C.FR § 300.430 and the RUFS AQC.

H. The Remedial Investigation (“RI”) at the site was divi&ed into two parts. The first
part of the RI was for the Sourc.e. Control Opérﬁbie Unit (“SCOU™), and addressed waste nefuée
and sub-surface soils at disposal area A and the two smaller disposal areas B and C. The second
part of the RI was for the Ground Water Control Operable Uﬁit (“GCOU™), and addressed
contaminated groundwater at the Site. The operable unit approach was agreed upon after

discussions among EPA, ti'ne Wisconsin Depart:ment of Natural Resources (“WDNR™), and the



PRPs during the early phase of the implementation of the RI Work Plan. The Settling Defendant
and another PRP at the Site C6mpleted the SCOU RI Report in early 1989, and completed the
GCOU RI Report in November 1991. The Settling Defendant and another PRP at the Site
completed the SCOU Feasibility Study (“FS”) Report in early 1990. The Settling Defendant and
another PRP at the Site completed the GCOU FS Report in Aprit 1992, The SCOU RI/FS and
the GCOU RI/FS were conducted and completed by the Settling Defendant and another PRP

pursuant to the terms of the RUFS AOC,

I Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of
the completion of the SCOU FS and of the SCOU proposed plan for remedial action in June
1990, in a major llocal newspaper of general circulation. EPA provided an opportunity for
written and oral comments from the public on the SCOﬂ proposed plan for remedial action. A
copy-of the transcript of the public meeting is available to thepublic as part of the administrative
record upoﬁ which the Regional Administrator based the selection of the response action. EPA’s
decision on the SCOU remedial action to be implemented at the Site is embodied in a final
Record of Decision (“ROD™), executed on September 17, 1990, on which the State has given its
concurrence. The SCOU ROD includes a responsiveness summary to the public comments.
Notice of the final plan was published in accordance with Section 117(b) of CERCLA. In April,
1991, EPA executed an Explanation of Significant Differeﬁces (“SCOU ESD”) explaining how
tﬁe source control remedial action differed significantly from the remedy selected in the SCOU

ROD.

J. Pursuant to Section 117 of CERCLA, 42_U.S.C. § 9617, EPA published notice of

the completion of the GCOU FS and of the GCOU proposed plan for remedial action in May of



1992, in a maj or local newspéper of general circulation. EPA: provided an opportunity for |
written and oral commeﬁts fmm the public on the GCOU proposed plan for remedial action. A
copy of the transcript of the public meeting is available to the public as part of the administrative
record upon which the Regi oﬁal Administrator based the selection of the response action. EPA’s
decision on the GCOU remedial action to be implemented at the Site is cmbédied in a final
GCOU ROD, executed on September 30, 1992, on which th__e State has given its_cqncunence.
The GCOU ROD includes a rcsponsivencsé summary to the public comments. Notice of the
final plan was published in accordance with Section 117¢(b) of CERCLA. On August 27, .19-96,
EPA executed an Explanation of Significant I?iffere_:nce (“GCOU ESD™) éxplaining how the -
ground water control remedial action differed sigﬁiﬁcantly from the remedy selected in the

GCOU ROD.

K Construction of the SCOU remedial action was, and operation ﬁnd maintenance of
the SCOU remedial action to date is, conducted by Settling Deferidar;t pursuant to the terms of
the Administrative Order Pursuant to Section 106 of CERCLA, issued by EPA on March 7, 1991
I(the “SCOU UAO,” copy attached as Appcndi:{ B ). The SCOU remedial action includes acap
and In-Situ Vapor Extrﬁction System (ISVE). The cap Long-term Operation and Maintenaﬁce'
(O&M) plan, which was included in ﬁe 100% Remedial Design (RD) report for the cap, is dated
August 1991 (“Cap LTO&M Plan,’copy aﬁached as Appendix C). The ISVE Long-term |
Monitoring and O&M plan was includcd in the 100% RD for the ISVE, and is dated August

1993 (“ISVE LTM-O&M Plan,” copy attached as Appendix D).

L. Construction of the GCOU remedial action was, and operation ahd nia,intenance

of the GCOU remedial action to date is, conducted by Settling Defendant pursuant to the terms of
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the Administrative Order Pursuant to Section 106 of CERCLA, issued by EPA on November 25,
1992, in EPA Docketl No. V-W-92-C-172 (the “GCOU UAQ,” copy attached as Appendix E). .
The GCOU remedial action includes a groundwater pump and treat system. Since 2001, as a
pilot study, an air sparge system has been operating in licu of the groundwater pump and treat
system. The groundwater pump and trelat Long-term O&M plan i§ part of the 100% RD Teport
datcd May 1995 and a loﬁg-t@nn groundwater monitoring plan is part of the RD work plan dated
July 1993 (“GW LTM-O&M Plan,” copy attgched as Appendix F) The air sparge system and
modified groundwater monitoring plan was approved as the Low-Flow Air Sparge System
Implementation and Monitoring Plan dated January 2001 (“Air Sparge IM Plan,” copy attached |

as Appendix G).

M.  In accordance with the UAQs, and reports, plans, and schedules aﬁprovcd by EPA
pursuant to the UAQOs, the Settling Defendant has bompleted construciion of the solid and -
hazardous waste landfill covers, groundwater éktraction and treatment system, and systems to
vent and treat landfill gases and volatile organic contamination. Therefore, subject to paragraph
85, the Parties anticipate that Settling Defendant’s future activities at the Site will entail
implementation of the Operation and Maintenance Plan requi;-ements uﬁtil such time as EPAI

may issue a Certification of Completion in accordance with paragraph 48.

N. In 1993, pursuant to a bankruptcy settlement agreement and stipulated order
involving various Uniroyal-fe]ated entities, in Cﬁse No. 9.1—32791, U.S. Bankruptcy Court,
Northemn District of Indiana, the Unjted States received shares of Uniroyal Technololgy Corp.
stock. The bankruptcy settlement agreement and stipulated order required EPA to credit thé

proceeds of the sale of that stock to various sites for which the Uniroyal entities were allegedly
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liable, including, the Hagen Farm Landfill Site, thereby reducing the liability of other parties
potentially responsible for those Sites. EPA has determined that certain amounts are available to
reduce the liability of other potentially responsible'parti'es in connection with the Hagen Farm
Landfill Site as required by the bankruptcy settlement agreement and stipulated order. The
proceeds of the stock sale attributable to the Hagen Farm Landfill Site, after offset for

- unrecovered EPA costs for the Site, will be deposited in a special account for the Site.

O, Based on the information presently available to EPA EPA believes that the Work
wilk be properly and prompl_:l.y conducted by the Settling Defendant if coh;lucted in accordance

with the requirements of this Consent Decree and its appendices.

P Solely for the purposes of Section 113(j) of CERCLA, the Remedial Action
 selected by the SCOU ROD and the GCOU ROD, as further described by the SCOU ESD and
- GCOU ESD, respectively, and the Work to be performed by the Settling Defendant pursuant to

this Consent Decree shall constitute a response action taken or ordered by the President.

IQ. The Parties recognize, and the Court by entering this Consent Decree finds, that
this Consent Decree has.been negotiated by the Parties in good faith and implementation of this
Consent Decree will expedite the cleanup of the Site apd will avoid prolonged and eomplicated
litigation between the Parties, and that this Consent Decree is fair, reasonable, and in the public

interest.



NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decteed:
II. JURISDICTION

1. This Court has jurisdiction over the subject matter of thls action pursuant to 28
U.S.C. §§ 1331 and 1345, and 42 U,.S.C. §§ 9606, 9607, and 9613(b). This Court also has
personal jurisdiction over the Settlin g Defendant. Solely for the purposes of this Consent Decree
and the underlying complaint, Settling Defendant waives all objections and df;fenses that it may
have to jurisdi;:tion of the Court or to venue in this District. Settling Defcndant shall not
challenge the terms of this Consent Decree or this Court's jurisdiction to enter and enforce this

Consent Decree.
M. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the United States and upon
Settling ‘Defendant and its successors and assigns. Any change in ownership or corporate status
of Settling Defendant, including but not limited to, any transfer of assets or real or personal

-property, shall in no way alter Seitling Defendant's responsibilities under this Consent Decree.,

3. Settling Defendant shall provide a copy of this Consent Decree to each contractor
hired to perform the Work (as defined below) required by this Consent Decree and to each person |
reprcéenting Settling Defendant with respect to the Site or the Work and shall condition all
contracts entered into hereunder upon perfonnance of the Work in conformity with the terms of
this Consent Decree. Settling Defendant or its contractors shall provide written notice of the

Consent Decree to all subcontractors hired to perform any portion of the Work required by this



Consent Decree. Settling Defendant shall nonetheless be responsible for ensuring that its
contractors and subcontractors perform the Wofk contemplated herein in accordance with this
Consent Decree. With regard to the acti vities undertaken pursuant to this Consent Decree, each
contractor and subcontractor shall be deemed to be in a contractual relationship with the Settling

Defendant within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3).
IV. DEFINITIONS

4, Unless otherwise expressly provided herein, terms used in this Consent Decree
which are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to tﬁcm in CERCLA or in éuch regulations. Whenever terms listed below are
used in this Consent De‘cree or in the appendices attached hereto and incorporated hereunder, tilc

following definitions shall apply:

“CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and

Liability Act of 1980, as amended, 42 U.S.C. § 9601, et seq.

“Consent Decree” shall mean this -Decree and all appendices attached hereto (listed in
- S_ectioh XXX). In the event of conflict between this Decree and any appendix, this Decree shall

~ control.

“Day” shall mean a calendar day unless expressly stated to be a working day. “Working
day” shall mean a day other than a Saturday, Sunday, or Federal holiday. In computing any
period of time under this Consent Decree, where the last day would fall on a Saturday, Sunday,

or Federal holiday, the period shall run until the close of business of the next working day. ’



“Effective Date” shall be the effective date of this Consent Decree as provided in

Paragraph 108.

“EPA” shall mean the United States Environmental Protection Agency and any successor

departments or agencies of the United States.

“Hagen Farm Landfill Site Special Account” shali mean the special account to be
established for the Site pursuant to Section 122(b)(3) of CERCLA, 42 U.S.C. §9622(b)(3), and

this Consent Decree.

“Hagen Farm Landfill Site Disbursement Special Account” shall mean the special
account to be established for the Site by EPA pursuant to Section 122(b)(3) of CERCLA, 42

U.8.C. §9622(b)(3) for the purpose of implementing paragraph 55 of this Consent Decree.

“Inferest,” shall mean interest at the rate specified for iﬁter_est on investments of the EPA
Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on
October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest
- shall be the rate in effect at the time the interest accrues. The rate of intenesi is subject to change

on October 1 of each year.

“National Confingency Plan” or “NCP” shall mean the National Qil and Hazardous
Substances Pollution Contingency Plan'promul gated pursnant to Section 105 of CERCLA, 42

U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

“Operation and Maintenance” or “O & M” shall mean all activities required to maintain

the effectiveness of the Remedial Action as required under the Operation and Maintenance Plans



approved or developed by EPA pursuant to the Statement of Work (SOWs) and/or this Consent

Decree.

"‘Paragraph” shall mean a portion of this Consent Decree identified by an Arabic numeral

or an upper case letter.
“Parties” shall mean the United States and the Settling Defendant.

. “Performance Standards” shall mean the cleanup standards and other measures of

achievement of the goals of the Remedial Action, set forth in the SCOU ROD and SCOU ESD,

‘_the GCOU ROD an;l GCOU ESD, and Section _]I._B. of the SOW,
“Plaintiff” shall mean the United States.

“RCRA” shall mean the Solid Waste Disposal Act, as amended, 4_2 U.S.C. § 6901 et seq.

(also known as the Resource Conservation and Recovery Act).

| “Records of Decision” or “RODs” shall mean the EPA Records of Decision relating to
tﬁe Site, and all explanations of significént differences relating to the Site. The decision by EPA
. on th_e SCOU remedial action to be implemented at the Site is embodied in a final ROD,
exgcuted on September 17, 1990. The SCOU ROD is attached as Appendix. H. The SCOU ESD,
which was executed in April 1991 and explains signiﬁclzan't differences BEtwccn the SCOU
remedial action and the SCOU ROD, is attached as Appendix I. The decision by EPA on the
GCOU remedial action to be implemented at the Site is embodied in a final GCOU ROD,

executed on September 30, 1992. The GCOU ROD is attached as Appendix . The GCOU ESD,
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which was executed on August 27, 1996 and explains significant differences between the GCOU

remedial action and the GCOU ROD, is attached as Appendix K.

“Remedial Action” shall mean those activities, except for Operation and Maintenance,
undertaken by the Setiling Defendant to implement the SCOU ROD, the SCOU ESD, the GCOU
ROD, and the GCOU ESD, in accordance with the SOW and the final Remedial Designs and

Remedial Action Work Plans and other plans approved by EPA.

“Remedial Design” shall mean those activities undertaken by the Setiling Defendant to
develop the final plans and specifications for the Remedial Action pursuant to the Remedial

Design Work Plan,

“Response Costs” shall mean all costs, inciu&ing, but not limited to, direct and indirect

_ f:osts, that the United States (a) incurred, or will incur, with m;spect to the Site after December |
31, 2006, through the effective date of this Consent Decree and (b) that the Uniteci States incurs
in reviewing or developing plans, reports and other 1tems pursuant to this Consent Decree, |
verifying the Work, or otherwise implementing, overseeing, or enforcing this Consent Decree,
including, but not limited to, payroll costs, contractor coSts, travel costs, laboratory costs, the
costa;. incurred pursuant to Sections VIL, IX (including, but not limited to, the cost of attorney
time and any monies paid to secure access apd/or to secure or implement institutional controls
including, but not limited to, the amount of just compensation), XV, and Paragraph 89 of Section

XXII.

“Section” shall mean a portion of this Consent Decree identified by a Roman numeral.
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“Settling Defendant” shall mean Waste Management of Wisconsin, Incorpbrated.

“Site”. shall mean the Hagen Farm Superfund Site, located at 2318 County Highway A,
approxiniately one mile east of the City of Stoughton, Dane County, Wisconsin, and depicted
generally on the map attachedl as Appendix L. The Site is defined as the area of contamination
within the Hagen Farm property and al; areas where hazardo.us substances disﬁosed at the Hagen
Farm Superfund Site have come to be located, in_cluding the contaminant plame. (see, SCOU
- ROD at page 1-2 and Figure 2 of the; SCOU ROD; GCOU ROD at pages 4-5 and Figure 3 of the
| GCOU .ROD). ‘The Hagen Farm property is approximately 28 acres in size. The area of
_contamination within the Hagen Farm pmﬁerty boundary is approximately ten acres in size and is

fenced.
“State” shall mean the State of Wisconsin.

“Statement of Work™ or “SOW" shall mean the statement of work for implementation of
the Remedial Design, Remedial Action, and Operation and Maintenance at the Site, as éet forth
in Appendix M to this Consent Decree and any modifications made in accordance with this

Consent Decree,

“Supervising Contractor” shall mean the principal contractor retained by the Settling

Defendant to supervise and direct the implementation of the Work under this Consent Decree.

“UAOQs” shall mean EPA’s Administrative Order Pursuant to Section 106 of CERCLA,

issued on March 7, 1991 (the “SCOU UAO,” copy attached as Appendix B) and the

12



Administrative Order Pursuant to Section 106 of CERCLA, issued by EPA on November 25,

1992, in EPA Docket No. V-W-92-C-172 (the “GCOU UAO,” copy attached as Appendix E).
“United States” shall mean the United States of Amenca.

“Waste Material” shall mean (.1) any “hazardous substance” under Section 101(14) of
CERCLA, 42 U.5.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33), 42

U.8.C. § 9601(33).

“WDNR” shall mean the Wisconsin Department of Natural Resources.and any successor

departments or agencies of the State.

“Work” shall mean all activities Settling Defendant is required to perform under this

Consent Decree, except those required by Section XXV (Retention of Records),

V. GENERAL PROVISIONS

5. Objectives of the Parties. The Objéctives of the Parties in entering into this
.Consent Decree are to protect puﬁlic health or welfare or the environment at the Site by the
impiementation of response actions at the Site by the Settling Defendant, to reimburse résponse
costs of the Plaintiff, to fully satisfy the requirements of the bankruptcy settlement agreement and
stipulated order in Case No. 91-32791, U.S. Bankruptcy Court, Northern District of Indiana,
South Bend, as that settlement relates to this Site, and to resolve the claims of Plaintiff against

Settling Defendant as prdvided in this Consent Decree.
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6. Commitments by Settling Defendant. Settling Defendant shall finance and
perform the Work in accordance with this Consent Decree, the RODs, the SOWs, and all work
plans and other plans, standards, specifications, and schedules set forth herein or developed by
Settling Defendant and épproved by EPA, including those pursvant to this Consent Decree..
Settling Defendant shall also reimburse the United States for ,Future Response Costs as provided

in this Consent Decree.

7. Compliance With Applicablc. Law. All activities undertaken by Settling
Defendant puréuant fo this Consenf Decree shall be performed in accordance with the
requirements of all applicable fedéral and state laws and regulations. Settling Defendant must
also comply with all applicab]e or relevant and abpropriate requirements of all Federal and étatc
_envimnﬁlental laws as set forthi in the ROD and the SOW. The activities conducted pursuant to

this Consent Decree, if approved by EPA, shall be considered to be consistent with the NCP. -
8. Permits,

a. As provided in Section 121(e) of CERCLA and Section 300.400(e) of the
NCP, no permit shall be required for any portion of the Work co_nducted eﬁtixely on-site (i.e.,
within the areal extent of contamination or in very close proximity to the contamination and
necessary for impleﬁentation of the Work). Where any portion of the Work that is not on-site
requires a federal or state permit or apptroval, Settling Defendant shall submit timely and

. complete applications and take all other actions necessary to obtain all such permits or approvals.
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b. The Settling Defendant may seek relief under the provisions of Section
XIX (Force Majeure) of this Consent Decree for any delay in the performance of the Work

resulting from a failure to obtain, or a delay in obtaining, any permit required for the Work.

C. This Consent Decree is not, and shall not be construed to be, a permit.

issued pursuant to any federal or state statute or regulation.

9, Notice to Successors-in-Title.

-a. Pursuant to Paragraph 47.c. and Section VII of the GCOU UAO, Settling
Defendant previously filed a “Deed Restriction.” Within 15 days after the entry of this Consent
Decree, the Settling Defendant shall submit to EPA for review and épproval a supplemental
notice to be filed with the Dane County Cle;k, Dane County, State of -Wi sconsin, which shall
- provide notice to all sucgessors-in—titlc that the Parties have entered into a Consent Decree
requiring implementation of the Operation and Maintenance Plan requirements of the remedy.
Such notice(s) shall identify the United States District Court in which the Consent Decree was
filed, the name and civil action number of this case, and the date the Consent Decree was entered
By the Court. The Settling Defendant shall record the notice(s) within 10 days of EPA’s approval
of the notice(s). The Settling .Dcfcndant shall p].'OVid(-B EPA with a certified copy of the recorded

notice(s) within 60 days of recording such notice(s).

b. At least 30 days_prior'to the conveyance of aIiy interest in property located
within the Site inclnding, but not limited to, fee interests, leasehold interests, and mortgage
interests, the Settling Defen‘_dant conveying the interest shall give the grantee written notice of (i)

this Consent Decree, (i1) any instrument by which an interest in real property has been conveyed
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thé_t confers a right of access to the Site (hereinafter referred to as'“acf:ess easerments’) pursuant
to Section IX (Access and Institutional Controlé), and (iii) any instrument by which an interest in
real property has been convcye& th_at confers a right to énforce restrictions on the use of such
property (hereinafier referreﬁ to as “restrictive easements™) pursuaﬁt to Section IX (Access and
‘Tnstitutional Controls). At least 30 days prior to such conve'yance, the Settling Defendant |

- conveying the intérest shall also give written notice to EPA and fhe State of the proposed
conveyance, including the name and address of the grantee, and the date on which notice of the

Consent Decree, access easements, and/or restrictive easements was given 10 the grantee.

c. In the event of any such conveyance, the Settling Defendant's Iobligaxions
under this Consent Decree, inclﬁdjng, but not limited Ito, its obligation to prdvide OF Secure access
- and institutional controls, as well as to abide by such institutipnal conﬁols, pursuant to Section
IX (Access and Institutional Con&o]s) of _this Consent Decree, shall continue to be met by the
Settling Defendant. In no event shall the conveyance release .or otherwise affect the liability of
 the Settling Defendant to comply with all provisions of this Consent Decree, absent the prior
written consent f)f EPA. If the United States approves, the grantee may perform some or all ‘of

| the Work under this Consent Decree.
V1, PERFORMANCE OF THE WORK BY SETTLING DEFENDANT

10.  Selection of Supervising Contractor.

a. Al aspeéts of the Work to be performed by Settling Defendant pursuant to
Sections VI (Performance of the Work by Settling Defendant), VII (Remedy Review), VIH

(Quality Assurance, Sampling and Data Analysis), and XV (Emergency Response) of this

16



Consent Decree shall be under the direction and supervision of the Supervising Contractor, the
selection of which shall be subject to disapproval by EPA. At the time of the lodging of this
Consent Decree, Settling Defendant’s Supervising Contractor for the Site, approved by EPA
pursuan-t to the UAOs, is RMT. If at any time after entry of this Consent Decree, Settling
Defendant proposes to éhan ge a Supervising Contractor, Setﬂin g Defendant shall give prior
noﬁce to EPA and must obtain from EPA an guthorizal;ion to proceed before the new Supervising
" Contractor performs, directs, or supervises any Work under this Consént Decree. Such notice
shall be in writing and include the name, title, and qualifications of any contractor proposed to be
the Supervising Contractor. With respect to any contractor proposed to be Supervising
Contractor, Settling Defendant shall demonstrate that the proposed contractor has a Ljuality :
system that complies with ANSI/ASQC E4-1994, “Specifications and Guidelines for Quality
Systems f& Environmental Data Collection and Environmental Téchnolog_y Programs,”
(American Natioﬁa! Standard, Janvary 5, 1995), by suiarrﬁttihg a copy of the proposed
contractor’s Quality Ménagcmcnt Plan (QMP). Thé QMP should be prc;'aared in accordance with
“EPA Requirements for Quality Ménagement Plans (QA/R-2)” (EPA/240/B-01/002, March

~ 2001) or équiva]ent documentation as determined by EPA. E?A will issue a notice of
disapproval or an authorization to proceed. Such authorization will not be unreasonably
withheld. I at any time thereaftgr, Settling Defendant proposes to change a Supervising
Contractor, Settling Defendant shall give such notice to EPA and must obtain from EPA an
authorization to proceed before the new Supervising Contractor performs, directs, or supervises

any Work under this Consent Decree.
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b. . IfEPA disapproves a proposed Supervising Contractor, EPA will notify
Settling Defendant in writiﬁg. Settling Defendant shall submit to EPA 2 list of contractors,
including the qualifications of each contractor, that would be acceptable to them within 30 days
of receipt of EPA's disapproval of the contractor previously proposed. EPA will provide writteﬁ
notice of thc names of any contractor(s) that it disapproves and an authorization to proceed with
respect to any of the other contractors. Settling Defcndant may select any contractor from that
list that is not disapproved and_shall notify EPA of the name of the contractor selected within 21

days of EPA's authorization to proceed.

c. If EPA fails to provide written notice of its_auﬂ]orization to proceed or
~ disapproval as provided in this Paragraph and this failure prevents the Settling Defendant from
meeting one or more deadlines in a plan approved by the EPA pursuant to this Consent Decree,

Setiling Defendant may seek relief under the provisions of Section XIX (Force Majeure) hereof.

11.  The Settling Defendant shall continue to implement O&M activities until the
Performance Standards are achieved and for so long thereafter as is otherwise required under this

Consent Decree.

12. Modification of the SOW or Related Work Plans.

a.  If EPA determines that modification to the work specified in the SOW
and/or in work plans developed pursuant to the SOW is necessary to achieve and maintain the
Pesformance Standards or to carry out and maintain the effectiveness of the remedy set forth in

the RODs, EPA may require that such modification be incorporated in the SOW and/or such
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work plané, 'provided, however, that a modification may only be required pursuant to this

Paragraph to the extent that it is consistent with the scope of the remedy selected in the RODs,

b. For the purposes of this Paragréi:nh 12 and Paragraphs 47 and 48 only, the
“scope of the rémedj selected in the RODs” is control of unauthorized access to the Site; source
.. control by capping, vapor extraction and landfi]i gas venting and treatment; groundwater_
remediation by air sparging and/or pumping and treating groundwater, and monitoring
groundwater; groundwater use restrictions, including environmental monitoring; and operation

and maintenance of all aforementioned compbnents of the remedy.

c. If Settling Defendant objects to any modification determined by EPA to be
- mecessary pursuant to this Paragraph, it maiy seck dispute resolution pursuant to Section XX
(Dispute Resolution), Paragraph 69 (record review). The SOW and/or related work plans. shall

" be modified in accordance with final resolution of the dispute.

d. Settling Defendant shall implement any work required by any
modifications incorporated in the SOW and/or in work plans developed pursuant to the SOW in

accordance with this Paragraph.

e.  Nothing in this Paragraph shall be construed to limit EPA's authority to

require performance of further response actions as otherwise provided in this Consent Decree.

13.  Settling Defendant acknowledges and agrees that nothing in this Consent Decree,

the SOW, or the Remedial Design or Remedial Action Work Plans constitutes a warranty or
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representation of any kind by Plaintiff that compliance with the work requirements set forth in

the SOW and the Work Plans will achieve the Performance Standards.

14. a Settling Defendant shall, prior to any off-Site shipment of Waste Material
from the Site to an out-of-state waste management facility, provide wrtten notification to the
appropriate state environmental official in the receiving facility's state and to the EPA Project
Coordinator of such shipment of Waste Material. However, this notification requirement shall
not apply to any off-Site shipments when the fotal volume of ali such shipments will not exceed

10 cubic yards.

1 The Settling Defendant shall include in the written notification the
folldwing information, where available: (1) the name and location of the facility to which the
Waste Material is to be shipped; (2) the type and quantity of the Waste Material to be shipped;
(3) the cxpt::ctcd schedule for the shipment of the Waste Matcrial‘; and (4) the rnefhod of |
transportation. The Settling Defeﬁdant shall notify ‘thé state in which the planned receiving
facility is located of major changes in the shipment plan, such as a decision to ship the Waste

Material to another facility within the same state, or to a facility in another state.

(2) The identity of the receiving facility and state will be determined
by the Setiling Defendant following the award of the contract for Remedial Action construction.
The Settling Defendant shall provide the information required by Paragraph 14.a as soon as

practicable after the award of the contract and before the Waste Material is actually shipped.

b. Before shipping any hazardous substances, pollutants, or contaminants

from the Site to an off-site location, Settling Defendant shall obtain EPA’s certification that the
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proposed receiving facility is operating in compliance with the requirements of CERCLA Section
121(d}3) and 40 C.F.R. 300.440. Settling Defendant shail only send hazardous substances,
pollutants, or contaminants from the Site to an off-site facility that complies with the

requirements of the statutory provision and regulations cited in the preceding sentence.

VII. Remedy Review

15. - Periodic Review. Settling Defendant shall conduct any studies and investigations
as requested by EPA, in order to permit EPA to conduct reviews of whether the Remedial Action
is protective of human health and the environment at least every five years as required by Section

121(c) of CERCLA and any applicable regulations.

16.  EPA Selection of Further Response Actions. If EPA determines, at any time, that
the Remedial Action is not protective of human health and the environment, EPA may select
further response actions for the Site in accordance with the requirements of CERCLA and the

.NCP.

17.  Opportunity Tb Comm ent. Settling Defendant and, if required by Sections
113(k)(2) or 117 of CERCLA, the public, will be provided with an oppottunity to comment on
any further response actions proposed by EPA as a result of the review conducted pursuant to
Section 121(c) o‘f CERCLA and to submit written comments for the record during the comment

period.

18. Settling Defendant’s Obligation To Perform Further Response Actions. If EPA

selects further response actions for the Site, the Settling Defendant shall undertake such further
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response actions to the extent that the reopener conditions in Paragraph 85 or Paragréph 86
{(United States’ reservations of liability based on unknown conditions or new information) are
satisﬁéd. ‘Settling Defendant may invoke the procedures set forth in Section XX (Dispute
Resolution) to dispute (1) EPA's determination tl;at the reopener conditions of Paragraph 85 or -
Paragraph 86 of Section XXII (Covenants Not 'fo Sue by Plaintiff) are sati sfied, (2) EPA’s
dgfermination that the Remedial Action is not protective of human heaith and the environment,
or (3) EPA's selection of the further response actions. Disputes pertaining to whether the
R;t_amcdial Action is protective or to EPA's sfelect.ion. of further response actions shall be resolved

_ pursuant to Paragraph 69 (record review).

19.  Submissions of Plans. If Scttliil'g Defendant is required to perform the further
response actions pursuant to_Pa'ra.graph 18, it shall submit a plan-for such work to EPA for
approval in accordance with the 'procedure's set forth in Séction VI (Performance of the Work by
Settling Defendant) and shall implement th¢ plan approved by EPA ixll accordance with the

provisions of this Decree.

VII. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

20.  Settling Defendant shall use quality assurance, quality control, and chain of
custody procedures for all compliance and monitoring samples in accordance with “EPA
Requirements fof Quality Assurance Project Plans (QA/RS5)” (BPN240$ -01/003, March 2001)
“Guidance for Quality Assurance i’mject Plans (QA!G—S)” (EPNﬁOOfR-%fOlS, February 1998),
and subsequent amendments to such guidelines upon notification by EPA to Slettlilng Defendant

of such amendment. Amended guidelines shall apply only to procedures conducted after such
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notification. Settling Defendant shall continue to conduct all sampling and sample analysis at the
| Site using the previously—approved Quélity Assurance Project Plan(s) (“QAPP”j required vnder
. the respective SCOU UAO and the GCOU UAO. QAPP émendments needed to comply with the
EPA guidance documents listed above shall be submitted by the Settling Defendant 10 EPA
within 50 Days after the Effective Date of this Consent Decree. Settling Defendant shall ensure
that EPA personnel and its authorized representatives are allowed access at reasonable times to
all lé,bomwﬁcs utilized by Settling Defendant in implementing this Consent Decree. In addition,
. Settling .Defendant'shall ensure that such labOratories- shall analyze all samples submitted by EPA
pursuant to the QAPP for quality assurance monitoring. Settling Defendant shali ensﬁre that the
~ laboratories it utilizes for the analysis of samples taken pursuant to this Decree perform all
analyses according to accepted EPA methods. Accepted EPA methods consist of those methods
which are documented in the SOW and previously-approved QAPPs, and any amendments made
thereto during the course of the imﬁlementation of this Decree; however, upon approval by EPA, |
affer opportunity for review and coha_:ﬂent by the State, the Scftling Defendant may use other
analytical'mcthods which are as suingent as or more stringent than the CLP- approved methods-,
Settling Defendant shall ensure that all laboratories it uses for analysis of sampies taken pursuant
to this Consent Decree participate in an EPA or EPA-equivalent QA/QC program. Settling
Deifendant shall only use laboratories that have a documented Quality System which complies
with ANSI/ASQC E4-1994, “Specifications and Guidelines for Quality Systems for
Environmental Data Collectjon and Environmentat Technology. Programs,” (American National
Standard, January 5, 1995), and “EPA Requirements for Quality Managément Plans (QA/R-2),” |
(EPA/240/B-01/002, March 2001) or equivalent doéumentation as determined by EPA. EPA

may consider laboratories accredited under the National Environmental Laboratory Accreditation
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. Program (NELAP) as meeting the Quali_ty System requirements. Settling Defendant shall ensure
~ that all field sampling méthodoiogies utilized in collecting samples for subsequent analyslis
pursuant to this Decree will be conducted in accordance with the previously-approved long-term
monitoring plans for the SCOU and GCOU, as well as the previously-apprﬁved QAPPs, as

amended.

21.  Upon request, the Settling Defendant shall allow split or duplicate samples tﬁ be
taken by EPA or its authorized representatives. Settling Defendant shall notify EPA not less than
28 days m ad?ancc_e of any sample collection activity unless shorter notice is agreed to by EPA. |
In addition, EPA shéll have the ﬁght to take any additional Sémples that EPA deems necessary.
Upon reguést, EPA shall allow the Settling Defendant to take split or duplicate samplés of any
s@plw it takés as patt of the Plaintiff’s oversight of .the Settling Defendant’s implementation of

- the Work.

22.  Settling Defendant shall submit to EPA 2 copies of the results of all futare
Sampling and/or tests or oﬁlcr data'obtained or generated by or on behalf of Settling Defendant
with respect to the Site and/or the implementation of this Consent Decree unless EPA agrees
otherwise. Settling Deféhdant may su_bmit one copy of the data electronically in a form approved

by EPA.

23.  Notwithstanding any provision of this Consent Decree, the United States hereby
retains all of its information gathering-and inspection authorities and rights, including
- enforcement actions related thereto, under CERCLA, RCRA, and any other applicable statutes or

regulations.



IX. ACCESS AND INSTITUTIONAL CONTROLS

24.  With respect to the Site, or any other property where access and/or land/water use
restrictions are needed to implement this Consent Decree and which is owned or controlled by

the Settling Defendant, Settling Defendant shall:

a. commencing on the date of lodging of this Consent Decree, provide the
United States and its representatives, including EPA and its cohtractdré, with access at all
reasonable times to the Site, or such other property, for the purpose of conducting any activity

related to this Consent Decree including, but not limited to, th_e following activities:
1) Monitoring the Work;
(2)  Verifying any data or information submitted to the United States;

3) Conducting investigations relating to contamination at or near the

Site;
~(4)  Obtaining samples;

(5)  Assessing the need for, planning, or implementing additional

response actions at or near the Site;

(6)  Assessing implementation of quality assurance and quality control
practices as defined in the previously-approved Quality Assurance Project Plans for the

SCOU and the GCOU;
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(7N | Implementing the Work f,vursuant to the conditions set forth in

Paragraph 89 of this Consent Decree,

(8) Inspecting and copying records, operating logs, contracts, or other
documents maintained or generated by Settling Defendant or its agents, consistent with Section

XXV {Access to Information);

(9) Assessing Settling Defendant’s compliance with this Consent

Decree; and

(10) Determining whether the Site or other property is being used in a
manner that is prohibited or restricted, or that may need to be prohibited or restricted, by or

pursuant to this Consent Decree;

b. commencing on the date of lodging of this Consent Decreé, refrain from
using the Site, or such other property, in any manner that would interfere with or adversely affect
the implementation, integnty, or protectiveness of the remedial measures to be performed

pursuant 1o this Consent Decree. Such restrictions include, but are not limited to:

(1) No interference with construction, operation and maintenance,
monitoring, and efficacy of all components and structures and improvements relating to the

remedial actions implemented pursuant to the UAOs and this Consent Decree;

(2) No operations on the property which extract, consume or otherwise
use the groundwater underlying the property or adjoining property except for carrying out the

terms of the UAOs and this Consent Decree;
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(3} No agricultural, recreational, residential, commercial, or industrial use
of the property including, but not limited to, any excavation, grading or other activity invelving
movement of soils at the Site, any waste disposal, and any construction or placement of any
residences, buildings, or structﬁrcs other than for the purpose of implementing, monitﬁring, and
maintaining the RD/RA required by the UAOs and this Consent Decree, unless otherwise
apprﬁved in advance and in writing by EPA and otherwise consistent with any recorded use

restrictions and/or covenants; and

(4) No construction, installation, or use of any buildings, wells, pipes,
roads, ditches, or any other structures on the property that may affect the construction, physical
integrity, operation and maintenance, or efficacy of the Work unless such construction,

instalation or use is approved in advance and in writing by EPA; and

c. if EPA so requests, execute and record in the Recorder's Office of Dane
Coaﬁty, State of Wisconsin, an easement, running with the land, that (1) grants a right of access
- for the purpose-of conducting any activity related to this Consent Decree including, but not
limited to, those activities listed in Paragraph 24.a of this Consent Decree, and (i} grants the
right -to enforce the land/water use restrictions listed in Paragraph 24.b of this Consent Decree,
or other restrictions that EPA determines are necéssary to implement, ensure non-interference
with, or ensure the protectiveness of the remedial measures performed pursuant to the UAQs and
this Consent Decree. Settling Defendant shall grant the access ﬁghts and the rights to enforce the
land/water use restrictions to (i) the Uﬁit@d States; on behalf of EPA, and its representatives, (ii)
the State and its representatives, (1ii) other appropriate grantees. Settling Defehdant shall, within

45 days of EPA’s request, submit to EPA for review and approval with respect to such property:
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(1)  adraft easement, in substantiafly the form attached hereto ag

Appendix N, that is enforceable under the laws of the State of Wisconsin, and

(2) a current titlé insurance comumitment or some other evidence of
title acceptable to EPA, Iwh'ich shows title to the land describ;ed in the easement to be free
and clear of all prior liens and encun;lbrances (except when those liens or encumbrances
are apprm-;ed by EPA or when, despite best efforts, Settling Defendant is uﬁéble to obtain

release or subordination of such prior liens or encumbrances).

Within 15 days of EPA's approval and acceptance of the ¢asement and the title evidence, Settli_rig
Defendant. sﬁal] updgtc the .title search and, if it is determined that nothing has occurred since the .
effective date of the commitment to affect the title adversely, record the easement with the
Recorder's Office of Dane County. Within 30 days of recording the easement, Settling -
Defendant shall provide EPA. with a final title insurance policy, or other final evidence of title

_ acceptéblc to'l EPA, and a cettified copy of the original recorded easement showing the clerk's
recording stamps. If the easement is to be conveyéd td the United Statgs, the Ieasemcnt and title
evidence (including final title evidence) shall be prepared in accordance with the U.S.
Department of Justice Title Standards 2001, and approval of the sufficiency of title must be

obtained as required by 40 U.S.C. § 255.

25. Ifany property where access and/or land/water use restrictions are needed to
implement this Consent Decree, is owned or controlled by persons other than the Settling

Defendant, Settling Defendant shall use best efforts to secure from such persons:
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a. an agreement to provide access thereto for Settling Defendant, as well as
for the United States on behalf of EPA, and the State, as well as their representatives (including
contractors), for the purpose of conducting any activity related to this Consent Decree including,

but not limited to, those activities listed in Paragraph 24.a of this Consent Decree;

b. an agreement, enforceable by the Settling Defendant and the United State;,
to refrain from using the Site, or such other property, in any-manner that would interfere with or
‘adversely affect the implementation, integrity, or protectiveness of the remedial measures to be

performed pursuant fo this Consent Decree. Such restrictions include, bﬁt are not limited tc the

restrictions listed in Paragraph 24.

c.  the execution and recordation in the Recorder's .Ofﬁée of Dane County,

State of Wisconsin, of an easement, running with the land, that (i) gmnts a right of access for the
purpose of conducting any actiﬁty related to this Consent Decree including, but not limited to,
those activities listed in Paragraph 24.a this Consent Decree, and (ii) grants the right to enforoe
the land/water use restrictions listed in Parﬁgl;aph 24.b (-af this Consent Decree, or other
restrictions tﬁat EPA detcnnines-arc necessary to implement, ensure non-interference with, or
ensure the protectiveness of the remedial measures performed pursuant to the UAQO and this
Consent Decree. The acces;s. rights and/or rights to enforce landfwater usc'restrictioﬁs shall be
granted to (i) the United States, on behalf of EPA, and its representatives, (ii) the State and its

. representatives, and (iii) the Settling Defendant and its fcprcsentatives. If EPA so requests,

Settling Defendant shall, within 45 days of EPA’s request, submit to EPA for review and

approval with respect to such property:
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(1}  adraft easement, in substantially the form attached hereto as

Appendix N, that is enforceable under the laws of the State of Wisconsin, and

(2)  acurrent title insurance commitment, or some other evidence of
title acceptable to EPA, which shows title to the land described in the easement to be free
an_d clear of all prior lieﬁs and encumbrances (except when those liens or encumbrances

| are approved by EPA or when, despite best efforts, Settling Defendant is unable to obtain

release or subordination of such prior liens or encumbrances)

'Within 15 daj(s of EPA's approval and acceptance of the eascmcnt.and the title evidence, Settling
Defendant shall update the title search and, if it is determined that nothing has occurred since the |
effectiye date of the cémnﬁtm_em to affect the title adversely, the easement shall be recorded with
tﬁe Recorder’s Office of Dane County. Within 30 days of the recording of the cascmcnf, Settling
Defendant shatl provide EPA Iwith a final title insﬁrancé policy, or c;)ther ﬁnal evidcnée of title
acceptable to EPA, and a certified cdp_y of the original recorded easement showing the clerk's
| ;ecording stamps. If the easement is to be cﬁnveyed to the United States, then the easement and
title evidence (including final title evidence) shall be prepared in accordance with the U.S.
Departmcnt of Justice Title Standards 2001, and approval of the sufficiency of title must be

obtained as required by 40 U.5.C. § 255.

26.  For purposes of Paragraph 25 of this Consent Decree, “best efforts” includes the

t

payment of reasonable sums of money in consideration of access, access easements, land/water
use restrictions, restrictive easements, and/or an agreement to release or subordinate a prior lien
or encumbrance. If (a) any access or land/water use restriction agreements required by Paragraphs

25.a or 25.b of this Consent Decree- are not obtained within 45 days of the date of entry of this
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Consent Decree, (b) any access easéments or restrictive easements required by Paragraph 24.c or
Paragraph 25.c of this Consent Decree are not submitted to EPA in draft form within 45 days of
the date of EPA’ S Tequest, br (c) Settling Defendant is unable to obtain an agreement pursuant to
Paragraph 24.c or Paragraph 25.c from the holder of a prior lien or encumbrance to release or
subordinate such lien or encumbranc;c to the easement being created pursuant to this consent
decree within 45 days of the daie of entry of this consent decree, Settliﬁg Defendant shall
promptly notify the United States in writing, and shall include in that not;ification a summary of
the steps- that Settling Defendant has taken to attempt to cﬁmply with Paragraph 24 or 25 of this

' Consent Decree. The United States may, as it deems appropriate, assist Settling Defendant in
obtaining access or land/water use restrictions, eilher in the form of contractnal agreements or in

~ the form of easements runnhfg with the land, or in obtaining the release or subordination of a

prior lien or encurnbrance. Settling. Defendant shall reimburse the United States in accordancé

with Section XVI (Reimburseméht of Resp'onse Costs}, for all costs incurred, direct or indireci,

by the United States in obtaining such access, 1andfﬁater use restrictions, and/or the .

release/subordination of prior liens or encumbrances including, but not limited to, the cost of

attomey time and the amount of monetary consideration paid or just compensation.

27. ]fEPA detenmines that land/water use restrictions in the form of state or locai
laws, regulations, ordinances or other governmental controls are needed to implement the remedy
selected in the ROD, ensure the integrity and p'rotect_iveness thereof, or ensure _non-interférence
therewith, Settling Defendant shall cooperate with EPA's efforts to secure such govemnmental

countrols.
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28.  Notwithstanding any provision of this Consent Decree, the United States retains
all of its access authorities and rights, as well as all of its rights to require land/water use
restrictions, including enforcement authorities related thereto, under CERCLA, RCRA and any

other applicable statute or regulations.

X. Reporting Requirements

29.  In addition to any other reguirement of this Consent Decree, Settling Defendant
shall submit to EPA two copies (one of which may be submitted elecﬁ‘onically) of written annual
progress teports that: (a) describe the ‘éci:ions which have been taken toward achieving
compliance with this Consent Decree during the previous year; (b) include a summary of all
results of sampling and tests and ali othér data received or generated by Settling Defendant or its
contractors or agents in the previous year; (c) identify all work plans, plans and other de_li'verables
requizred by this Consent Decree completed and submitted during the previous year; (d) describe
all actions, including, but not limited to, data collection and implementation of work plans,
which are scheduled for the next year and provide other information relating to the progress of
construction, including, but not limited to, critical patfl diagrams, Gantt charts and Peﬁ charts; (e)
include mformation regarding percentage of completion, unresolved delays encountered or
anticipated that may affect the future schedule for implementation of the Work, and a description
of efforts made to mitigate those delays or anticipated delays; (f) include any modifications to the
work plans or other schedules that Settling Defendant has proposed to EPA or that have been '
approved by EPA; and (g) describe all activities undertaken in support of the Community .
Relations Plan during the previous year and those to be undertaken in the next year. Settling

Defendant shall submit these progress tepots to EPA and the State by the 1st of every April
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foliowing the entry of this Consent Decree until EPA notifies the Settling Defendant pursuant to
* Paragraph 48.b of Section XTV (Certification of Completion). If requested by EPA, Seitling

Defendant s_hall also provide briefings for EPA to discuss the progress of the Work.

30.  The Settling Defendant shall notify EPA of any change in the schedule described
in the annual progress report for the performance of any activity, including, but not limited to,
data collection and implementation of work plans, no later than seven days prior to the

performance of the activity.

31.  Upon the occurrence of any event during pcxfénnancc of the Work that Settling
Defendant is feqlﬁfed o rcimrt pursuant to Section 103 of CERCLA or Secti.on 304 of the
Emergency Planning and Community Right—to-ldaow Act (EPCRA), Settling Defendant shall
within 24 hours of the onset of such event orally notif_y the EPA P_rojéct Coordinator or the
Alternate EPA Project Coordinator (in the event of the unavailabitity of the EPA Projebt |
Coordinator),_ or, in the event that neither the EPA Project ICoordinator nor Alternate EPA Project .
Coordinator is availabie, the Emergcﬂcy Response Section, Region V, United States |
Environmental Protection Agency. These reporting requimmcnts are in addition to the reporting

required by CERCLA Section 103 or EPCRA Section 304,

32.  Within 20 days of the onset of such an evént, Settling Defendant shall furnish to
Plaintiff a written repott, signed by the Settling Defendant’s Project Coordinator, setting forth the
events which occurred and the measures taken, and to be taken, in response thereto. Within 30
days of the conclusion of sﬁéh an event, Settling Defendant shall submit a report setting forth all

actions taken in response thereto.

- 33



33.  Settling Defendant shall submit two copies, one of which may be in an electronic
form approved by EPA, of all plans, reports, and data required by the SOW, the Remedial Design -
Work Plan, the Remedial Action Work Plan, or any other approved plans to EPA and to the State

in accordance with the schedules set forth in such plans.

34, Al reﬁorts and other documents submitted by Setiling Defendant to EPA (other
than the annual prog;ress reports referred to above) which purport to document Settling -
Defendant’s compliance with the terms of this Consent Decree shall be signed by an authorized

representative of the Settling Defendant.
X1. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

35.  Afterreview of any plan, report or othér i.tem which is required to be submitted
for approval pursuant to this Consent Decree, EPA, after réasbﬁable opportunity for review aﬁd
comment by the State, shall: (2) approve, in whole or in part, the submission; (b) approve the
submission upon specified conditions; (c) modify the submission to cure the deficiencies;

(d) disapprove, in whole or in part, the submission, directing that the Settling Defendant modify
thé subn'lission;- or (¢) any combination of th(-t above. However, EPA sha]i not modify a
submission without first providing Settling Defendant at least one notice of deficiency and an
opportunity to cure within 30 days, excep't where to do so would cause serious disruption to the
Work or where previous submission(s) have been disapproved due to material defects and the
deficiencies in the submission under consideration indicate a bad faith lack of effort to submit an

acceptable deliverable,
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36.  In the event of approval, approval upon conditions, or modification by EPA,
pufsuant to Paragraph 35(a), (b}, or (c}, Settling Defendant shall proceed to take any action
required by the plan, report, ot other item, as approved or modified by EPA subject oﬁ]y to
Settling Defendant’s ri ght to invoke thé Dispute Resolution procedures set féﬂh in Section XX
(Dispute Resolution) with respect to the modifications or conditions made by EPA. In the event
that EPA modifies the submission to cure the deficiencies pursuant to Paragraph 35(c) and the

Ilsubmission has a material defecf, EPA retains its righ't to seek stipulated penalties, as provided in

Section XXI (Stipulated Penalties).

- 37.  Resubmission of Plans.

a. Upon receipt of a notice of disépproval pursuant to Paragraph 35(d),
Settling Defendant shall, within 30 days or such longer time as specified by EPA in such notic_el,
correct the deficiencies and resubmit the plan, report, or other itemfor approval. Any stipulated
penalties appiicable to the submission, as provided in Section XXI, shall accrue during the 30-
day period or otherwise specified period but shall not be payable unless the resubmission is

disapproved or modified due to a material defect as provided in Paragraphs 38 and 39.

b. Notwithstanding the receipt of a notice of disapproval pursuant to
Paragraph 35(d), Settling Defendant shali proceed, at the clir_ection of EPA, to take any action
required by any non-deficient portion of the submission. Implementation of any non-deficient
portion of a submission shall not relieve Settling Defendant of any liability for stipulated

penalties under Section XXI (Stipulated Penalties).
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38. | In the event that a resubrﬁittéd plan, report or other item, or portion thereof, is
disapproved by EPA, EPA may again require the Settling Defendant to correct the dcficicncies,
in accordance with the preceding Paragraphs. EPA also retains the right to modify or develop the
p.lah, report or other item. Settling Defendant shall implement any sﬁch plan, report, or itern as
modified or dev_éloped by EPA, subject only to its right to invoke the procedures set forth in

section XX (Dispute Resolution).

39, If upon resubmission, a plan, report, or item is disapproved or modified by EPA

“due to a material défect, Settling }jefendant shall be deemed to have failed to submit such plan, '
report, or item t:iincly and adequately unless the Settling Defendant invokes the dispute ;c‘solutidn
procecilircs set forth in Section XX (Dispute Resoluﬁon) and EPA's mﬁon is overturned pursuant
to that Section-. The provisions of Section XX (Dispute Resolution) and Section XXI (Stipulated
Penalties) shall govern the implementation of the Work and accrual and payment of any
stipulated penalties .'during Dispute Resolution. If EPA's diéapproval or modification is upheld,
stipulated,penaltiés shall accrue for s.uc;h violation ﬁoﬁ the date 611 which the initial submission -

was origjnally required, as provided in Section XXI.

40. - All plans, reports, and other items required to be submitted to EPA under this
Conscni D_ec;ee shall, upon a}';proval or modification by EPA, be enforceable under this Consent
Decree. In tﬁe event'ﬁPA approves or modifies a portion of a plan, report, or other item required

. to be submitted tﬁ EPA under this Consent Decree, the approved or modified portion shail be

enforceable under this Consent Decree.
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XI. PROJECT COORDINATORS

41.  Pursuant to the UAOs, Settling Defendant and EPA identified their respective
ﬁoject Coordinators and Alternate Project Coordinators. If a Project Coordﬁnator or Alternate |
Project Coordinator initially designated is changed, the identity of the successor will be given to
the other Parties at least 5 working days before the changes occur, unless impracticable, but in no
event later than the a(;tual day the chah_ge is made. The Settling Defendant’s Project Coordinator
shall be subject to disappmva] by EPA and shall have the technical expertise sufficient to
adequately oversee all aspects of the Work. The Settling Defendant’s Project Coordirator shall
| _nc;t be an attorney for the Settliﬁg Defendant in this matter. He ot she may assign other
representatives, inc]ﬁdin g other contractors, to serve as a Site répresentative for oversight of

performance of daily operations during remedial activities.

42,  Plaintiff may desi gnate other representatives, including, but not limited to, EPA ,
employees, and federal contractors and consuitants, to observe and monitor the progress of any
activity undertaken pursnant to this Consent Decree. EPA's Project Coordinator and Alternate
I_’roject Coordinator shall have the authority lawfully vested in a Remedial Project Manager
{RPM) and an On-Scene Coordinator {OSC) by the Nat_ional Contingency Plan, 40 CFR Part
3I00. In addition, EPA's Project Coordinator or Aliernate Project Coordinator shall have
authority, consistent with the N ationaj Contimgency Plan, to halt any Work required by this
Consent Decree and to take any necessary response action when s/he determines that conditions
at the Site constitute an emergency situation or may present an immediate threat to public health

or welfare or the environment due to release or threatened release of Waste Material.
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XII. ASSURANCE OF ABILITY TO COMPLETE WORK

43.  Within 30 days of entry of this Consent Decree, Settling Defendant shall establish

and maintain financial security in the amount of $2,055,808 in one or more of the following

forms:

a. . A surety bond guaranteeing performance of the Work;

b. One or more trrevocable letters of credit equaling the total estimated cost
of the Work;

c. A trust fund;

d. A guarantee to perform the Work by one or more parent corporations or

subsidiaries, or by one or more unrelated corporations that have a substantial business

relationship with the Settling Defendant;

e. A demonstration that the Settling Defendant satisfies the requirements of

40 C.F.R. Part 264.143(f).

44.  If the Settling Defendant seeks to demonstrate the ability to complete the Work
through a guarantee by a third party pursuant to Paragraph 43.d of this Consent Decree, Settling
Defendant shall demonstrate that the guarantor satisfies the requirements of 40 C.F.R. Part
264.143(f). If Settling Defendant seeks to demonstrate its ability to complete the Work by means
of the financial test or the corporate guarantee pursuant to Paragraph 43.d or 43.e, it shall
resubmit sworn staternents conveying the information required by 40 C.F.R. Part 264.143(f)
annually, on the anniversary of the Effective Date. In the event that EPA determines at any time
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that the financial assurances provided pursuant to this Section are inadequate, Settling Defendant
shall, within 30 days of receipt of notice of EPA's detenrﬁnaﬁon, obtain and present to EPA for
approval one of the other forms of financial assurance listed in Paragraph 43 of this Consent
Decree. Settling Defendant’s inability to demonstrate financial ability to complete the Work

shall not excuse perforniance of any activities required under this Consent Decree.

45.  H Settling Defendant can show that the estimated cost to complete the remaining
Work has diminisﬁed below the amount set forth in Paragraph 43 above after entry of this
Consent Decree, Settling Defcndant may, on any anniversary date of entry of this Consent
Decree, or at any other time agreed to by the Parties, reduce the amount of the financial security
provided under this Section to the estimated cost of the remainin g work to be pérformed.
Settling Defendant shall submit a proposal for such reduction to EPA, in accordance with the
reqqir_ements of this Section, and may reduce the amount of the security upon approval by EPA.
In the event of a dispute, Settling Defendant may reduce the amount of the security in accordance

with the final administrative or judicial decision resolving the dispute.

46. Settling Defendant may chahge the form of financial assurance provided under
this Section at any time, upen notice to and approval by EPA, provided that the new form of
assurance meets the requirements of this Section. In the event of a dispute, Settling Defendant
may change the form of the f_inancia] aséurance only in accordance with the ﬁnai adnﬂnjstrative_

or judicial decision resolviﬁg the dispute. .
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XIV. Certification of Completion

- 47. Completion of the Remedial Action.

a.  Within 90 days after Settling Defenﬂant concludes that the Remedial

Action has been fully performed and the Performance Standards have been attained, Settling
Defendant shall schedule and conduct a pre-certification inspection to bé attended by Setﬂing
Defendant and EPA. -, after the pre-certification inspection, the Settling Defendant sfill beliévcs :
that the Remédial Actibn he;s been fully performed and the Perfonnﬁnée Standards have been
attained, it shall submit a written report requesting cettification to EPA for approval, with a copy
to -the State, pursuant to Section XI (EPA Approval of Plaifs and f)ther Submissioné) within 30
days of the inépe;:tion. In the report, a registered professional engineef' and the Settlin g‘
Defendant’s Project Coordinator shall state that the Remedial Action has been completed in full )
satisfaction of the requirements of this Consent Decree. The written report shall include as-built
drawings signed and stamped by a professional engineer. The mpoﬁ shall contain the following
statement, signed by a responsible corporate ofﬁciai of the Settling Defendant or the Settling
Defendant’s Project Coordinator: | | |

To the best of my knowledge, after thorough investi gatioﬁ, I certify that the

information contained in or accompanying this submission is true, accurate and

complete. I am aware that there are significant penalties for submiiting false

information, including the possibility of fine and imprisonment for knowing

violations. : ' '
If, after completion of the pre-certification inspection and receipt and review of the written
report, EPA, after reasonable opportunity to review and comment by the State, determines that

the Remedial Action or any portion thereof has not been completed in accordance with this
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Consent Decree or that the Performance Standards have not been achieved, EPA will notify

Setiling Defendant in writing of the activities that must be undertaken by Settling Defendant
pu:rsuant to this Conscnt Decree to complete the Remedial Action and achieve the Performance
Standards, provided, however, that EPA may only require Setfling Defendant to perform such
activities pursuant to this Paragraph td the extent that such activities are consistent with the
“scope of the remedy selected in the RODs,” as that term is defined in Paragraph 12.b. EPA will
set forth in the notice a schedule for performance of such activities consistent with the Consent

" Decree and the SOW or require the Settling Defendaﬁt to submit a schedule to EPA for approval
pursuant to Section XI (EPA Approval of Plans and Other Submissions). Settling Defendant
shall perform all activities described in the notice in accordance with the épeciﬁcations and |
schedules established pursvant to this Paragraph, subject to its right to invoke the dispute

resolution procedures set forth in Section XX (Dispute Resolution).

b. H EPA concludes, based on the initial or any subsequent report requeslting
Certification of Completion and after a réasoﬁable opportunity for review and comment by the -
State, that the Remedial Action has been pérformed 1n accordance with this Consent Decree and |
that the Performance Standards have been achieved, EPA will snI) certify in writing to Settling
Defendant. This cettification shall constitute the Certification of Completion of the Remedial
Action for purposes of this Conscfnt Decree, including, but not limited to, Secfion XXn
(Covenants Not to Sue by Plaintiff). Certification of Completion of the Remedial Action shall

not affect Settling Defendant’s obligations under this Consaﬁt Decree.
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48.-  Completion of the Work.

a. | Within 90 days after Scttling-Defcnéant concludes that all phases of the

Work (including O & M), have been fully performed, Settling Defendant shall schedule and
conduct a pre-certification inspgction to.be attended by Settling Defendant and EPA. [If, after the
pre-certification insb&ction, the Settling Defendant still believes that the Work has been fully
petformed, Settling Defendaﬁt shall submit a written report by a registered professional engineer
sltating that the Work has been completed in full satisfaction of the requirements of this Consent
) Decree. The Irep;ort shall contain the followihg statement, signed by a rcsﬁonsible corporate
official of Settling Defendant or the Settling Defendant’s Project Coordinator: | |

To the best of my knowledge, after thorough investigation, I certify that the

information contained in or accompapying this submission is true, accurate and

complete. Iam aware that there are significant penalties for submitting false

- information, including the possibility of fine and imprisonment for knowing
violations.

If, after review of the written report, EPA; after reasonable opportunity to review and comment

by the State, determines that any portion of the Work has not been completed in accordance with -

this Consent Decree, EPA will notify Settling Defendant in writing of the activities that must be

undertaken by Settling Defendant pursuantl to this Consent Decree to complete the Work,
provided, however, that EPA may only require Se.ttling Defendant to perform such activities

: pursuanf to tﬁis Pz;ragraph to the extent th.at such actiﬁties are consistent with the “scope of the
remedy selected in the ROD,” as that term is defined in Paragraph 12.b. EPA will set forth in the
noﬁce ﬁ schedule for performance of such activities consistent with the Consent Decree and the

SOW or require the Settling Defendant to submit a schedule to EPA for approval pursuant to
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Section XI (EPA Approval of Plans and Other Submissions). Settling Defendant shall perform
all activities described in the notice in accordance with the specifications and schedules
established therein, subject to its right to invoke the dispute resolution procedures set forth in

Section XX (Dispute Resolution).

b. If EPA concludes, based on the initial or any subsequent request for
- Certification of Complétion by Settling Defendant and after a reasonable opportunity for review
‘and comment by the State, that the Work has been performed in accordance with this Consent

Decree, EPA will so notify the Settling Defendant in writing.
XV. EMERGENCY RESPONSE

49.  In the event of any action or o.ccun*ence during the performance of the Work
which causes or threatens a release of Waste Material from the Site that constitutes an
emergency situation or may presenf an immediate threat to public health or welfare or the
environment, Settling Defendant shall, subject o Paragraph 50, immediately take all aﬁpropriate
action to prevent, abate; or minimize such release or threat of release, and shall immediately
notify the EPA's Project Coordinator, or, if the Project Coordinator is unavailable, EPA's
Alteﬁlate Project Coordinatot. If neither of these persons is availablé, the Settling Defendant
;h@ll notify the EPA Emérgency Response Branch, Region V. Settling Defendant shall take éuch
actions in consultation with EPA's Project Coordinator or other availabIe authorized EPA officer
and in acbordanpe with all applicable provisions of the Health and Safety Plans, the Contingency
Plans, and any other applicable pléns or documents developed pursuant to the SOW. In the event

that Settling Defendant fails to take appropriate response action as required by this Section, and

43



EPA takes such action instead, Settling Defendant shall reimburse EPA all costs of the response

action not inconsistent with the NCP pursuant to Section XVI (Payments for Response Costs).

50. Nothing in the pfeceding Paragraph or in ihis Consent Decree shall be deemed to
limit any authority of the United States a) to take all appropriate action to protect human health
and the environment or to prevent, abate, respond to, or minimize an actual or threatene_d release
of Waste Material on, at, or from the Site, or b) to direct or order such action, or seek an order
from the Court, to protect human health and the environment or to prevent, abate, respond to, or
minimize an actﬁal or threatened release of Waste Ma!;:ﬁal on, at, or from the Site, subject_to

Section XX1I (Covenants Not to Sue by Plaintiff).

XV1. Payments for Response Costs

31.  Payments for Response Costs.

a. Settling Defendant shall pay to EPA all Response Costs not inconsistent
with the National Contingency Plan. Ona periodic basis thc United States will send Settling
Defendant 5 biil requiring payment that includes an EPA itemized cost summary and!or. aDOJ

cost summary. Settling Defendant shall make all payments within 30 days of Settling |
Defendant’s receipt of each bill requiring payment, éxcept as otherwise provided m
Paragraph 52. Settling Defendant shail make all payments required by this Paragraph by a
certified, cashier’s, or corporate check or checks made payable to “EPA Hazardous Substance
Superfund,” referencing the name and address of the party making the payment, EPA Site/Spill
ID Number 053C, and DOJ Case Number 90-11-2-588/1. For costs billed or paid on or after the

. Effective Date, EPA shall deposit the commesponding reimbursements into the Hagen Farm
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Landfill Site Special Account within the EPA Hazardous Substance Superfund to be retained and
used to conduct or finance response actions at of in connection with the Site. Settling Defendant
shall send the check(s) to:

U.S. EPA - Region 5

Superfund Accounting

P.O. Box 371531

Pittsburgh, PA 15251-7531

.b. At the time of payment, Settling Defendant shall send notice that payment

has been made io the United States, to EPA, and to the Regional Financial Management Officer,

in accordance with Section XX VII (Notices and Submissions).

52. ~ Settling Defendant may contest payment of any Response Costs under

Paragraph 51 if it determines that the United States has made an accounting error or if it alleges
that a cost item thét is included represents costs that are inconsistent with the NCP. Such
objection shall be made in writing within 30 days of receipt of the bill and must be sent to the
United States pursuant to Section XX VII (N otices and Submissions). Any such objection shall
speciﬁcaﬂyl identify the contested Response Costs and the basis for objection. In the event of an
Iobjection,lthe Settling Defendant shall within the 30 day period pay all uncontested Response
Costs to the United States in the manner described in Paragraph 51. Simultaneousl);r, the. Settling
Defendant shall establish an interest-bearing escrow account in a federally-insured bank duly
cilartered in the State of Wisconsin and remit to that escrow accplint funds equivalent to the-

amount of the contested Response Costs. The Settling Defendaﬁt shall send to the Uﬁitcd States,
 as provided in Section XXVII (Notices and Submissions), a copy of the transmittal letter and

check paying the uncontested Response Costs, and a copy of the correspondence that establishes
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and fuﬁds the escrow account, including, but not limited to, information containing the 'identity'
Of the bank and bank account under which the escrow account is established as well as a bank
statement showing the initial balance of the escrow account. Simultaneously with establishment
of the cscrow.account, the Séttling Defendant shall im'tiaté the Dispute Resolution procedures in
Section XX (Dispute Resolution). If the United States prevails in the djsput.e, within 5 days of
the resolution of the dispute, the Settling Defendant shall pay the sums due (with accrued
 interest) to the United States in the manner described in Paragraph 51. If the Settling Defendant
prev;ails concerning ény aspect of the contested costs, the Settling Defendant shall pay that
.imrtion of the costs (plus -as#ociated accrued interest) for which it did not prevail to the United
States in the manner described in Paragraph 51; Settling Defendant shall be disburscd aﬁy _
balance of the escrow account. The dispute resolution procedures set forth in this Paragraph in.
: conjimction with the procedures set forth in Section XX (Dispute Resolution) shall be the
exclusive mf:chanisms for resolving disputes regarding the Sctﬂjng Defendant’s obligation to

reimburse the United States for its Response Costs.

53.  Inthe event that the payincnts required bj* Subparagraph 51.a. are not made within
30 days of the Settling Defendant’s rcccibt of thé bill, Settling Defendant shall pay Interest on the
unpaid balance. The Interest on Response Costs shall begin to accrue on the date of the bill. | The
Interest shall accrue through the date of the Settling Defendant’s payment. Payments of Interest
made under this Paragraph shalj be in addition to such dthér remedies ot sanctionsl available to
Plaintiff by virtue Ic:-f Settling ]jeféndant’s failure io make timely payments under this Section.
The Settling Defendént shall make all payments required by this Paragraph in the; manner -

described in Pavagraph 51.



XVII. DISBURSEMENT OF SPECIAL ACCOUNT FUNDS

54.  Cost Documentation, Creation of Hagen Farm Landfill Site Disbursement Special |
Account and Agreement to Disburse Funds to Settling Defendant. EPA has reviewed Settling
Defendant’s June 15, 2004, “Past Costs Summary 1987-2003 Hagen Féum Landfill, Stoughton,
Wisconsin” report (“Past Coét Sﬁmma:y Report™) and has determined that Settling Defendant
has incurred reimbursable response costs of at least $1,525,306.84 for the Site. Within 30 days
after the Effeétive Date of this Consent Decree, EPA shall establish a new special account, the.
ﬁagen Farm Landfill Site Disl_)u:sement Special Accdunt; within the EPA Hazardouas Substance
Superfund and shall transfer funds from the Hagen Farm Landfill Site Special Account to the
Hagen Farm Lanﬁﬁll Site Disbursement Special Account as needed to meet the schedule of
disbursements set forth in Paragraph 55. Subject to-the terms and conditions set forth in this -
Section and in order to fully satisfy the requjrcments of the bankruptcy settlement agreement and
stipulated order in Case No. 91-32791, U.S. Bankruptcy Court, Northern District of Iﬁdi ana,
South Bend, as described in paragraph N above, EPA agrees to make the funds in the Hagen
Farm Landfil Site Disbursement Special Account available for disbursement to Settling
Defendant. In a response and certification dated June 23, 2004, Settling Defendant has
represented and certified that because of its prior settlement with another responsible party, no
other entity is entitled to any portion of these proceeds. Based upon that submission and
Paragrapﬁ 94 of this Consent Decree, EPA _shall disburse funds from the Hagen Farm Landfill

| Site Disbursement Special Account to Settling Defendant in accordance with the procedures and

milestones for disbursement set forth in this Section.
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55.  Timing, Amount and Method of Disbursing Funds From the Hagen Farm Landfill

Site Disbursement Special Account.  Within 45 days after the following milestones, EPA shall
. disburse the funds from the Hagen Farm Landfill Site Disbursement Special Account in the

amounts set forth below:

Milestone -Disbursement of Funds

1.. Effective Date of Consent Decree $1,475,306.84

2. Date of EPA’s Written Certification  The balance of funds remaining in the -
of Completion of the Work Hagen Farm Landfill Site Special Account

or $50,000 plus Interest, whichever is less.

EPA shall disburse the funds from the Hagen Farm Landfill Site Disbursement Special Account

to Settling Defendant in the following manﬁer:

Bank Name: Bank of America

Chicago, Lllinois
Bank ABA: 0710000390
Account Néme: - Waste Management
Account Number: 8188710018
OBIL: 01658 Hagen Farm
Reference: Cost Recovery

' 56. Termination of Disbursements frornlthe Special Account. EPA’s obligation to -
disburse funds from the Hageﬁ Farm Landfill Site Disbursement Special Account shall terminate:
(a) when EPA has made all disbursemeﬁts required by Paragraph 55; (b) upon EPA’s
assumption of performance of any portion of the Work pursuant to Paragraph 89, when sdch
assumption of perfﬁrmance of the Work is not challenged by Settling Defendant or, if
challenged, is upheld under Section XX (Dispute_Rcéolution); or (¢) upon EPA’s discovery that
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either the June 15, 2004, Past Cost Summary Report for the Site or the June 23, 2004, response
and certification was materially false or misleadin g. Settling Defendant may dispute EPA’s

termination of special account disbursements under Section XX (Dispute Resolution).

- 57.  If any funds remain in the Hagen Farm Landfill Site Special Account and/or the |
Hagen Farm Landfill Site Disbursement Special Account at the time of EPA’s tzrminatiﬁn of
_Special account disbursements, EPA. may transfer such funds to the Hazardous Substance
Superfund. Any transfer of funds to the Hazardous Substance Superfund'shall not be subject to
challenge by Settling Defendant purseant to the disputé reselution provisions of this Consent

Decree or in any other forum.

58. | Recapture of Special Accm_mt' Disbursements. If EPA has previously disbarsed
| funds from the Hagen Farm Landfill Si'te Disbursement Special Account for activities
specifically related to the reason fof tcﬁninaﬁon (e &> discovery of a materially false or
misleading submission after disbursement of funds based on that submission, including the June
15,2004, Past Cost Summary Report for the Site or the June 23, 2004, response and
certification), EPA shall submit a bill to Settling Defendant for those amounts’already disbursed
from the Hagen Farm Landfill Site Disbursement Special Account speciﬁcﬁly related to the
reason for termination, plus Interest on that amount cévcring the period from the date of
disbursement of the funds by EPA to the date of repayment of the funds by Settling Defendant.
Within 30 days of receipt of EPA’s bill, Settling Defendant shall reimburse the Hazardous_
| Substance Superfund for the total amount billed by a certified or cashier’s check or checks made

payable to “EPA Hazardous Substance Superfund,” referencing the name and address of the party
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making payment, EPA Site/Spill Identification Number 053C, and DOJ Case Number 90-11-2-
588/1. Settling Defendant shall send the check(s) to:

U.S. EPA - Region 5

Superfund Accounting

P.O. Box 371531
Pittsburgh, PA 15251-7531

At the time of payment, Settling Defendant shall send notice that payment has been made to the
United States, to EPA, and to the Regional Financial Management Officer, in accordance with
Section XXQH {Notices and Submissions). Upcen receipt of payment, EPA may deposit all or
any portion thereof in the Hagen Farm Landfill Site Special Account,-thc Hagen Farm Landfill
Site Disbursement Special Account, or the Hazardous Substance Superfund. The determination
of where to deposit or how to use the funds shall not be subject to challenge by Settling
Defendant pursuant to the dispute resolution provisions of this Consent Decree or in any other
forum. Settling Defendant may dispute EPA’s determination as to recapture of funds pursuant to

Section XX (Dispute Resolution).
XVIIL. INDEMNIFICATION AND INSURANCE

59, Settling Defendant’s Indemnification of the United States.

a. The United States does not assume ény liability by entering into this
‘agreement or by virtue of any designation of Settling Defendant as EPA's authorized
represcnfatives under Section 104(e) of CERCLA. Settling Defendant shall indemnify, save and
hold harmless the United States and its officials, agents, employees, contractors, subcontractors,

or representatives for or from any and all claims or causes of action arising from, or on account
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of, negligent or other wrongful acts or omis;e.ions of Settling Defendant, its officers, directors,
employees, agents, contractors, subéontractors, and any persons acting on its behalf or under its
control, in carrying out activities pursuant to this Consent Decree, including, but not limited to,
any claims arising from any designation of Settling Defendant as EPA's authorized representative
‘under Section 104(e) of CERCLA. Further, the Settling Defendant agrees to pay tﬁe United |
Stafcs all costs it incurs including, but not limited to, attorneys fees and other expenses of
litigation and settlement aﬁsing ffom, or on account-of, claims made against -the United States
based on ne'gligent.or other wrongful acts or omjssions of Setﬂing Defendant, its officers,
directors, employees, agents, coniractors, subcontractors, and any persons acting on its behalf or
under its control, in carrying.ont activities pursuant to this Consent Decree. The United States
shall not be held out as a party to any contract entered into by or on Behalf of Settling Defendant
~ in carrying out activities pursuant to this Consent Decree. Neither the Settling Defendant nor any

~ such 'contractorl shall be considered an agent of the United States.

b. The United States shall give Settling Defendant notice of any claim for
which the United States plans to seek indemnification pursuant to Paragraph 59, and shall consult

with Settling Defendant prior to settling such claim.

60.  Settling Defendant waives all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States arising
from or on account of any contract, agreement, or arrangement between Settling Defendant and
any person for performance of Work on or relating Ilo the Site, including, but not limited to,
clatms on account of construction delays. In aﬂdit:ion, Settling Defendant shall indemmnify and

hold harmless the United States with respect to any and all claims for damages or reimbursement
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- arising from or on account of any contract, agreement, or arrangement between Settling _
' Defendant and any person for performance of Work on or relating to the Site, including, but not

limited to, claims.on account of construction delays.

61.  No later than 15 days before commencing any on-site Work, Settling Defendant
shall secure, and shall maintain until the first anniversary of EPA's Certification 6f Completion
of the Remedial A-Qtion pursuant to Subparagraph 47.b of Section XTIV (Certification of

_ Cbmpletion) comprehensive genéral liability insurance with limits of one nﬁllion ddllars,

" combined single limit, and automobile Liability insurance with limits of 6ne million doll,ars,.
combined single limit, naming th_e United States as an additional insured. In addition, for the

. duratibn’ of this Consent Decree, Settling Deféndant shall satisfy, or shall ensﬁre that its

cc;ntractors or subcontractors satisfy, all applicable laws and regulations regarding the provision

of worker's compensation insurance for all persons performing the Wor_'k on behalf of Scttliné

Defendant -in furtherance of this Consent Decree. Prior to corﬁmenccmcnt of the Work under this

Consent Decree, Settling Defendant shall provide to EPA certiﬁt_:étes of such insuraﬁce and a

~ copy of each insurance policy. With each anoual report required pursuant to Paragraph 29,

- Settling Defendant shall certify that the certificates of insurance and insurance policies have been

renewed or shall submit copies of any replacement certificates and insurance policies. If Settling
Défem_:lant demonétrates-by evidence satisfactory to EPA that any contractor or subcontractor
maintains insurance equivalent to that described above, or insurance covering the same risks but
in 2 lesser amouﬁt, then, with r;zscht to that contractor or subcontractor, Settling Defendant need
provide only that portion of the insurance described above which is not maintained by the

contractor or subcontractor.
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XIX. FORCE MATEURE

62.  “Force majeure,” for purposes of this Consent Decree, is defined as any event
arising from causes beyond the control of the Settling Defendant, of any entity controlled by
Séttling Defendant, or of Settling Defendant’s contractors, that delays or prevents the
pérfomlance of any obligation under this Consent Decree despite Settling Defendant’s best
efforts to fulfill the obligation. The requirement that the Settling Defen&ant exercise “best efforts
to fulfill the obligation” includes using best efforts to anticipatc any potential force majeure event
and best efforts to address the effects of any potential force majeunre cx;'cnt (1) as it is occurring
and (2) followin'g the potential force majeure event, such that the delay is minimized to the
é,reétest extent possibie. “Force Majeure” does not inchide financial inabilit}; to complete the

Work or a fallure to attain the Performance Standards.

'\

63.  If any event occurs or has occurred that may delay the performance of any

~ obligation under this Consent Decree, whether or ﬁot caused by a force majeure event, the
| _. Settling Defendant shall notify orally EPA's Remedial Project Manager or, in his or her absence,
EPA’s Alternate Remedial Project Manager or, in the event both of EPA's designatcd
representatives are unavailable, the Director of the Superfund Division, EPA Regilon V, within
twenty-four (24) hours of when Settling Defendant first knew that the event mlght cause a delay.
Within 7 days thereafter, Settling Defendant shall provide in writing to EPA an explanation and
des_criptjon of the reasons f01: the delay; the anticipated duration of the delay; all actions taken or
to be taken to prevent or minimize the delay; a schedule for implementation of any measures to
be taken to prevent or miti éate the delay or the effect of the,dﬁlasz; the Settling Defendant’s

rationale for attributing such delay to a force majeure event if it intends to assert such a claim;
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"anda statement as to whether, in the dpinibn of the Settling Defendant, such event may cause or
contribute to an endangerment to public health, welfare or the environmént, The Settling
Defendant shall inﬁlude with any notice all available ciocumentatioh supporﬁng its claim that the
delay was attributable to a force majeure. Pailure to comply with the above requirements shéll
-preclude Settling Defendant froni asserting any claim of force majeuxe for that.event fqr the
period of time of such failure to comply, and fpr any additional delay caused by such failure.
Settling Defendant shall be deemed to know of any circumstance of which Settling Defendant,
any eqﬁty controlied by Settling Defendant, or Settling Defendant’s contfactbrs knew or shou]d

have known.

64, If EPA_ agrees that the delay .or' antici‘pated delay is atiributable to a force majeure
event, the time for performance of the obli gatioﬁs under this Consent t)ecree that are affected by
the force majeure chnt will be extended by_ EPA for sucﬁ time as is necessary to complete those
obligations. An extension of the time for pérfonnance of the obligations_ affected by the force
- majeure event shall not, of itself, extend the time for perfoﬁnahce of any other obligation. If
EPA doe;s not agree that the delay or anticipéted delay has been or wili be caused by a force
majéure event, EPA \Ivill notify the Settling Defendant in wﬁﬁng of its decision. If EPA agreés
that the delay is attributable to a force majeure Ievent, EPA will notify the Settling Defendant in
writing of the length of the extension, if any, for performance of the obligatioﬁs affected by the

force majeure event.

65.  If the Settling Defendant elects to invoke the dispute resolution procedures set
forth in Section XX (Dispute Resolution), it shall do so no later than 15 days after receipt of

EPA's notice. In any such proceeding, Settling Defendant shall have the burden of demonstrating
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by a preponderance of the evidence that the delay or anticipated delay has been or will be caused
by a force majeure event, that the duration of the delay or the extension sought was or will be
warranted under the circumstanccs., that best efforts were exercis'ed. to avoid -and mitigate the
effects of the delay, and that Settling Defendant complied with the réquiremcntls Qf Paragraphs 62
and 63, above. If Settling Defendant catries this burden, the delay at issue shall Ee deemed not to
be a violation by Settling Defeﬁdant of the affected obligation of this C_onsent Decree identified

to EPA and the Court. _

XX. DISPUTE RESOLUTION

66.  Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism to resolve disputes a:i_sing
under or with respect to this Consent Decree. However, the procedures set forth in this Section
shall not apply to actions hy the iJnitcd States to enforce obligations of the Setiling Defendant

that have not been disputed in accordance with this Section.

67. .Any dispute which arises. under or with respect to this Consent Decree shall in the |
first instance be th_e s.ul:.uject of informal negotiations betweeﬁ the Parties. The period for infoim_al
negotiations shall not exceed 20 days from the time the dispute arises, unless it is mb_diﬁed bSI
written agreement éf the parties to the dispute. The dispute .shall be considered to have arisen

when one party sends the other parties a written Notice of Dispute.
68.  Statements of Position.

a. In the event that the parties cannot resolve a dispute by informal
negotiations under the preceding Paragraph, then the position advanced by EPA shall be -
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considered binding unless, within 14 days after the conclusion of the informal negotiation period,
Settling Defendant invokes the formal dispute resolution procedures of this Section by serving on
the United States a written Statement of Position on the matter in dispute; including, but not
limited to, any factual data, analysis or opinion supporting that position and any supporting |
documentation relied upon by the Setiling Defendant. The Staternent of Position shall specify
the Settling Defendant’s position as to whether formal dispute resolution should proceed under

Paragraph 69 or Paragraph 70.

b.  Within 14 days after receipt of Settling Defendant’s Statement of Position,
EPA will serve on Settling Defendant its Statement of Position, including, but not limited to, any
factual data, analysis, or opinion supporting that position and all supporting documentation relied
upon by EPA. EPA's Statement of Position shall include a statement as to whether formal
dispute resolution should proceed under Paragraph 69 or 70. Within 14 days after receipt of

EPA's Statement of Position, Settling Defendant may submit a Reply.

. If there is disagreement between EPA and the Settling Defendant as to
whether dispute r'esolutic;n should proceed under Paragraph 69 or 70, the parties to the dispute
shall follow the procedures set forth in the paragraph determined by EPA to be applicable. |
However, if the Settling Defendant ultimately appeals to the Court to resolve the dispute, the
Court shall determine which paragraph is applicable in accordance with the standards of

applicability set forth in Paragraphs 69 and 70.

69.  Formal dispute resolution for disputes pertaining to the selection or adequacy of
any response action and all other disputes that are accorded review on the administrative record

under applicable principles of administrative law shall be conducted pursuant to the procedures
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set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any response action
includes, without limitation: (1) the adequacy or appropriateness of plans, procedures to
Iimplement plans, or any o.ther items fequiﬁng approval by EPA under this Consent Decree; and
(2) the adequacy of the performance of response actions taken pursuaﬁt to this Consent Decree.
Nothing in this Consent Decree shall be consuﬁed to allow any dispute by Settling Defendant

regarding the validity of the provisions of the RODs, as amended.

a. An administrative record of the dispute shall be maintained by EPA and
shall contain all statements of position, including supporting documentation, submitted pursuant
to this Section. Where appropriate, EPA may allow submission of supplemental statements of

position by the parties to the dispute.

b. The Director of the Superfund Division, EPA Region V, will issue a final
administrative decision resolving the dispute based on the administrative record described in
Paragraph 69.a. This decision shall be binding upon the Senliﬂg Defendant, subject only to the

right to seek judiciél review pursuant to Paragraph 69.c and d.

c. Any administrative decision made by EPA pursuant to Paragraph 69.b,
shall be reviewable by this Court, provided that a motion for judicial review of the decision is
filed by the Settling Defendant with the Court and served on all Parties within 10 days of receipt
of EPA's decision. The motion shall include a description of the matter in diéputc, the efforts
made by the parties to resolve_ it, the relief requested, and the- schedule, if any, within which the
dispute must be resolved to ensure orderly implementation of this Consent Decree. The United

States may file a response to Settling Defendant’s motion.
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d. In procéedings on any dispute governed by this Paragraph, Settling
Defendant shall have the burden of demonstrating that the decision of the Superfund Division
Director is arbitrary and capricious or otherwise not in accordance with law. Judicial review of

EPA's decision shall be on the administrative record compiled pursuant to Paragraph 69.a. |

70.  Formal dispute resolution for disputes that neither pertain to the selection or
- adequacy of any response action nor are otherwise accorded review on the administrative record

under applicable principles of administrative law, shall be governed by this Paragraph.

a. | Following receipt of Settling Defendant’s Statement of Position submitted
: pursuanf td'Pa'ragraph 68, the Director of the Superfund Division, EPA Region V, will issue a
final decision.resolving the di_slputc. The Superfund Divis.ion Director's decision shall be binding_-'
on the Settling Defendant unless, within 10 days of réc':eipt of the decision, the Settling Defendant
files wifh the Couﬂ aﬁd serves on the parties 2 motion for judicial review of the decision seuing
forth the matter'- in dispu_te, the efforts. made by the parties to resolve ig, the relief requested, and
the schedule, if #ny, within which the dispute must be IBS‘;OIVEd to ensu;*e orderly implementation

of the Consent Decree. The United States may file a response to Settling Defendant’s motion.

" b. N otwithstanding Paragraph M of Section I (Background) of this Consent
Decree, judicial review of any dispute governed by this Paragraph shall be gaverned by

applicable principles of law.

71. The'invocatidn of formal dispute resolution procedures under this Section shall.
not extend, postpone or affect in any way any obligation of the Settling Defendant under this

Consent Decree, not directly in dispute, unless EPA or the Court agrees otherwise. Stipulated
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pénalties with respect to the disputed matter shall continue to accrue but payment shall be stayed
pending resolution of the dispute as provided in Paragraph 80. Notwithstanding the stay of
payment, stipulated penalties shall accrue from the first day of ndncompliance with any
applicable provision of this Consent Decree. In the event that the Settling Defendant does not
prevail on the disi)utzd issue, stipulated penalties shall be assessed and paid as providedin

Section XXI (Stipulated Penalties).

XX1. STIPULATED PENALTIES

72.  Settling Defendant shall be liable for stipulaied penalties in the amounts set forth

" in Paragraphs 73 and 74 to the Uniltcd Statcs for failure to comply with the requirements of this
Consent Decree specified below, unless excused lmder Section X]X {Force Majéure).
“Compﬁancc’* by Séttlihg Défeﬁdam shall include completion of the activities under this Consent
Decree or any work plan or other plan approved under this Consent Decree identified bélow in
accordance with all applicable requirements of law, this Consent Decree, the SOW, and any
plans or other documer-nts approved by EPA pursuant to this Consent Decree and within the

specified time schedules established by and approved under this Consent Decree.

~73.  Stipulated Penalty Amounts - Work.

a. The following stipulated penalties shall accrue per violation per day for

any failure to comply with any milestone identified in Subparagraph 73.b:
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Penalty Per Violation Per Day Period of Noncompliance

$ 1,000 ' ~1st through 14th day

$ 2,500 : 15th through 30th day

$ 5,000 " 315t day and beyond
b, Compliance Milestones. |

(1)  Settling Defendant shall each July conduct an inspectio_h of the

landfill cap and shall record all findings.

(2)  Settling Defendant shall _rhaintaiﬁ the physical integrity of the

landfill cap.

(3) Settling Defendant shall- maintain and operate the vapor extraction

and landfill gas venting and treatment systems.

(4)  Settling Defendant shall maintain and operate the groundwater
remediation system (the as-built air sparging system and/or the as-built groundwater
pumping and treating system groundwater, as required by the SOW), and shall conduct

 groundwater monitoring.

) Scttling Defendant shall maintain groundwater use restrictions,
including environmental monitoring as identified in Appendix F and/or Appendix G to

this Consent Decree.

6) Settling Defendant shall maintain the fence around the area of

contamination on the Hagen Farm Site.
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T4. Stipulated Penalty Amounts - Reports.

a. The following stipulated penalties shall accrue per violation per day for

failure to submit timely or adequate reports:

(1)  Submission of the annual report required pursuant to paragtaph 29

of this Consent Decree.

(2) Submission of the plans, data, and reports as required by this

Consent Decree and the SOW.
Penalty Per Violation Per Day Period of Noncompliance
$ 500 ' 1st through 14th day
$ 1,000 . 15th through 30th day
$ 2,500 : 31st day and beyond _'

75.  In'the event that EPA assumes performance of a portion or all of the Work
pursuant to Paragraph 89 of Section XXII (Covenants Not to Sue by Plaintiff), Settling

~ Defendant shall be liable for a stipulated penalty in the amount of $500,000.

76. © All pehalties shall begin to accrue on the day after the complete mﬁm@ce is
due or the day a viola'ltion occurs, and shall continue to accrue through the final day of the
correction of the nonéompiiancc or 'complletion of tht;, activity. However, stipulated penalties
‘shall not accrue: (1) with respect to a deficient submission under Section XI (EPA Approval of
Plans and Other Submissions), during the period, if any, beginning on the 31st day aftef EPA's
receipt of such submission until the date that EPA notifies Settling Defendant of any deficiency;

(2) with respect to a decision by the Director of the Superfund Division, EPA Region V, under
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Paragraph 69.b or 70.a of Section XX (Dispute Resolution), during the period, if any, beginning
on the 21st day after the date that Settling Defendant’s reply to EPA's Statement of Position is
received until the date that the Director issues a final decision regarding such dispute; or (3) with
respect to judicial review by this Court of any dispute under Section XX (Dispute Resolution),

- during the period, if any, beginning on the 31st day after the Court's receipt of the final
submission regarding the dispute until the date that the Court issues a final decision reggrdjng
such dispute. Nothing herein shall prevent the simultaneous accrual of separate penalties for

separate violations of this Consent Decree.

77.  Following EPA's determination that Settling Defendant has failed to comply with
a requirement of ﬁﬂs Consent Decree, EPA ﬁay give Settling Defendant written nofification of
the same and describe the nor_lcomp]iance. EPA may send the Setiling Defendant a written
demand for the payment of the penalties. However, penalties shall accrue Ias provided in the
preceding Paragraph régardless of whether EPA, has notified the Settling Defendant of a

violation.

78. | All penalties accruing under this Section shall be due and payable to the United
States within 30 days of the Settling Defendant’s receipt from EPA of a demand for payment of
the penalties, unless Settling Defendant invokes the Dispute Resolution procedures under Section
XX (Dispute Resolution). All payments to the United States under this Section shall be paid by
certified, cashier's, or corporate check or checks made payable to “EPA Hazalrdous Substances
Superfund,” shall be mailed to T.S. EPA Supcrfunld, Superfund Accounting, P.O. Box 70753,
Chicago, Itlinois 60673, shall indicate that the payment Iis for stipulated penélties, and shall

reference the EPA Region and Site/Spill ID # 053C, the DOJ Case Number 90-11-2-588/1, and
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the name and address of the party making payment. Coptes of check(s) paid pursuant to this
Section, and any accompanying transmittal letter(s), shall be sent to the United States as provided
in Section XX VII (Notices and Submissions), and to:

Regional Counsel

United States Environmental Protection Agency

Region 5 : '

77 W. Jackson Blvd.

Chicago, 1. 60604-3590

79. The payment of pertalties shall not alter in any way Settling Defendant’s

obligation to complete the performance of the Work required under this Consent Decree.

80.  Penalties shall continve to accrue as provided in Paragraph 76 during any dispute

| resolution period, but need not be paid until the following:

a.  Hthe diépule is resolved by'ﬁgreement ot by a decision of EPA that is nbt
_appealed to this Court, accrued penalties determined to be owing shall be paid to EPA within 15

days of the ag:eemeht or the receipt of EPA's decision or order;

b. I the dispute is appealed to this Court and the United States prevails in
whole or in part, Settling Defendant shall pay all accrued penalties determined by the Court to be
owed to EPA within 60 days of receipt of the Court's decision or order, except as provided in

Subparagraph ¢ below;

c. If the District Court's decision is appealed by any Party, Settlihg Defendant
shall pay all accrued penalties determined by the District Court to be owing to the United States

into an interest-bearing escrow account within 60 days of receipt of the Court's decision or order.
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Penalties shall be paid into this account as they continue to accrue, at least every 60 days. Within
15 days of receipt of the final appeliaté court decision, the escrow agent shall pay the balance of

the account to EPA or to Settling Defendant to the extent that it prevails.

81.  If Settling Defendant fails to pay stipulated penalties when due, the United States
may iﬁstitute proceedings to collect the penalties, as well as interest. Settling Defendant shall
pay Interest on the unpaid balance, which shall begin to accrue on the date of demand made

.' pursuant to Paragraph 78. _

82. ° Nothing in thjs Consent Decree shall be construed as prohibiting, altering, or in
aﬁy way limiting the ability of the United States tc;,‘ seek any other rerﬁéclies or sanctions available
by virtue of Settling Defendant’s violation of this Decree or of the statutes and regulations upon -
which it is based, including, but ot limited to, penalties pursuant to Section 122(1) of CERCLA,
provided, however, that the United States shall not seek civii penalties parsuant to Section 122(1)
of CERCLA for any violation for which a stipulated penalty is proyide& herein, except in the |

case of a willful violation of the Consent Decree.

- 83.  Notwithstanding any other provision of this Section, the United States méy, inits
-+ unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to

this Consent Decree.
XX1I. COVENANTS NOT TO SUE BY PLAINTIFF

84.  In consideration of the actions that will be performed and the payments that will
be made by the Settling Defendant under the terms of the Consent Decree, and except as
specifically provided in Paragraphs 85, 86, and 88 of this Section, the United States covenants
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not to sue or to take administrative action égainst Settling Defendant pursuant to Sections 106
and 107(a) of CERCLA relating to the Site. Except with respect to future liabi!ity, these
covenants not to sue shall take effect upon the receipt by EPA of the first payment required by
‘Paragraph 51 of Section XVI (Payments for Response Costs). With respoct to future liability,
these covenants not to sue shall take effect upon Certification of Completic;n of Remedial Action
by EPA pursuant to Paragraph 47.b of Section XIV (Certification of Completion). These
covenants not to sue are conditioned upon the satisfactory performance by Settling Defendant of
its obligations under this Consent Decree. These covenﬁnts not to sue extend only to the Settling

Defendant and do not extend to any other person.

85.  United States’ Pre-certification Reservations. Notwithstanding any other

provision of this Consent Decree, the United States reserves, and this Consent Decree is without
prejudice to, the right to institute proceedings in this action or in a new action, or to issue an

administrative order seeking to compel Settling Defendant
a, to perform further response actions relating to the Site, or

b. to reimburse the United States for additional costs of response if, prior to

Certification of Completion of the Remedial Action:

(1) conditions at the Site, previously unknown to EPA, are discovered,

or

(2)  information, previously unknown to EPA, is received, in whole or

in part,
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and EPA determines that these previously unknown conditions or information together with any
other relevant information indicates that the Remedial Action is not protective of human health

or the environment.

86.  United States' Post-certification Reservations. Notwithstan_di'ng any other
provision of this Consent Decree, the United States reserves, and this Consent Decree is without
prejudice to, the right to institute proceedings in this action or'in a new action, or to issue an

adnﬁMs&aﬁve order seeking to compel Settling Defendant
a. to petform further response actions relating to the Site, or

b. to reimburse the United States for additional coss of response if,

subsequent to Certification of Completion of the Remedial Action:

(1)  conditions at the Site, previously unknown to EPA, are discovered,

or

(2)  information, previously unknown to EPA, is received, in whole or

in part,

and EPA determines that these previously unknown conditions or this information together with
other relevant information indicate that the R_efnedial Action is not protective of human health or

the environment.

87.  For purposes of Paragraph 85, the information and the conditions known to EPA
shall include only that information and those conditions known to EPA as of the date the RODs

were signed and set forth in the Records of Decision for the Site and the administrative records
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supporting the Records of Decision. For purposes of Paragraph 86, the information and the
conditions known to EPA éhall include only that information and those conditions known tc; EPA
és of the date of Certification of Completion of the Remedial Action and set forth in the Records
of Decision, the administrative records supporting the Records of Decision, the post-ROD
administrative records, or in any infonnatlion received by EPA pursuant to the requirem-ents of

this Consent Dectee prior to Certification of Completion of the Remedial Action.

38. General reservations of rights. The United States reserves, and this Consent
Decree is without prejudice to, _all'xights against Settling Defendant with respect to all ma&ers ﬁot
expressly includc& within Plaintiff’s covenant not to sue. Notwithstanding any other provision of
_this Consent Dcci'ee; the United States reserves al_l xighps against Settling Defendant with respect

 to

a.  claims based on a fatlure by Settling Defendant to meet a requirement of

this Consent Decree;

b.  Hability arising from the past, present, or future disposal, release, or threat

of release of Waste Material outside of the Sité;_

c. liability based upon the Sett!iﬁ g Defendant’s. ownership or operation of the
Site, or updn the Settling Defendant’s transportation, trcatmenf_, storage, or disposal, or the |
‘;n'rangcment for the transportation, treatment, storage, or disposal of Waste Material at or in.
~ cormection with the Site, other than as provided in the ROD, the Work, or otherwise or_dere_cl by

EPA, after si g_natu're of this Consent Decree by the Settling Defendant;
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d. liability for damages for injury to, destruction of, or loss of natural

resources, and for the costs of any natural resource damage assessments;
e. criminal liability;

f. - Hability for violations of federal or state law which occur during or after

implementation of the Remedial Action; and

g liability, prior to Certification of Completion of the Remedial Action, for
additional response actions that EPA determines are necessary to achieve Performance Standards,
but that cannot be required pursuant to Paragraph 12 (Modification of the SOW or Related Work

Flans);

89.  Work Takeover In the event EPA determines that Settling Defendant has ceased
implementation of any portion of the Work, is seriously or repeatedly deficient or laie, in its
performance of the Work, or is implementing the Work in a ﬁlaﬁner which may cause an -
endangerment to human health or the environment, EPA may assume the performance of all or
any portions of the Work as EPA dctcmﬁnes necessary. Settling_ Defendant may invoke the
procedures set forth in Section XX (Dispute Resolution), Paragraph 69, to dispute EPA's
determination that takeovler of the Work is warranted under this Paragraph. Costs incurred by the
United States in performing the Work pufsuant to this Paragraph shail be consildere,d Response

Costs that Settling Defendant shall pay pursuant to Section X VI (Payment for Response Costs).

90.  Notwithstanding any other provision of this Consent Decree, the United States

retains all authority and reserves all rights to take any and all response actions authorized by law,
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XXII. COVENANTS BY SETTLING DEFENDANT

91.  Covenant Not to Sue. Subject to the reservations in Paragraph 92, Settling
Defendant hereby covenants not to sue and agrees not to assert any claims or causes of action

against the United States with respect to the Site or this Consent Decree, including, but not

limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507)

through CERCLA Sections 106(bj(2), 107, 111, 112, 113 or any other provision of law;

b. any claims against the United States, including any department, agency or -

instrumentality of the United States under CERCLA Sections 107 or 113 related to the Site;

C. any claims arising out of response actions at or in connection with the Site,
including any claim under the United States Constitution, the Wisconsin Constitution, the Tucker
Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U_.S.C. § 2412, as amended,; or at

common law; and

d. any direct or indirect claim for disbursement from the Hagen Farm Landfill
Site Special Account or Hagen Farm Landfill Site Disbursement Special Account (established

pursuant to this Consent Decree), except as provided in Section XVIL

‘Except as provided in Paragraph 99 (waiver of Claim-Splitting Defenses), these
covenants not to sue shall not apply in the event that the United States brings a cause of action or

issues an order pursuant to the reservations set forth in Paragraphs 85 or 86 or sub-paragraphs b,
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¢, d, or g of Paragraph 88, but only to the extent that Settling Defendant’s claims arise from the
same 1esponse action, response costs, or damages that the United States is seeking pursuant to .

the applicable reservation.

| 92.  The Settling Defendant reserves, and this Conse;nt Decrée is without prejudice to,
: clailms -against the United Statesl, subject to the pfovisions of Chapter 171 of Title 28 of the
United States Code, fof nioney damages for injury or loss of property or bersonal mjury or death
caused by the negligent or wrongful act or omission of any emplﬁyce of the United States while
acting within the scope of his office or employment under circumstances where the United
States, if a pﬁvate person, would be liable to the' clatmant in accordance with the law of the place
where the act or omission occurred. However, any such claim shall not include a élaim for any
damages caused.,. in whole or in part, by the act or omission of any person, including any
contractor, who is not a federal employee as that terrﬁ IS déﬁned in 28 U.S.C. § 2671; nor shall - |
any such claim include Ia claim based on EPA's selection of response actions,lor the oversight or
approval of the Settling Defendant’s plans or activities. The foregoing applies only to élaims
which are brought pursuaﬁt to any stz-itutclother than CERCLA and for vﬁh_ich the waiver of

sovereign immunity is found ina statute other than CERCLA.

93.  Nothing in this Consent Decree shall be deemed o constitute preauthorization of
a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 CFR.

§ 300.700(d).

94.  Settling Defendant agrees not to assert any claims and to waive ail claims or
causes of action that it may have for all matters relating to the Site, including for contribution,
against any person where the persor_i’s liability to Settling Defendant with respect to the Site is
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based solely on having arranged for dispbsal or treatment, or for transport for disposal or
treatment, of hazardeus substances at the Site, or having accepted for transport for disposal or

treatment of hazardous substances at the Site,

XXIV. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

95.  Except as provided in Paragraph 94 nothing in this Consent Decree shall be
“construed to create any rights in, or grant any canse of action to, any person not a Party to this
Consent Decree. The preceding sentcncé silall not be construed to waive of nullify any rights |
_tﬁat any person not a signat-ory to this decfee may have under applicable law. Except as provided
in Paragraph 94, each of the Parties expressly reserves any and all rights (including, but not
limited to, any right to contribution), defenses, claims, demands, and causes of action which each
Party may have with respect to any matter, transaction, or occurrence relating in any way to the

Site against any person not a Party hereto.

96.  The Parties agree, and by entering this Consent Decree this Court finds, that the
Settling Defendant is entitled, as of the Effective Date, to protection from contribution actions or
claims as provided by CERCLA Section 113(f)}(2), 42 U.S.C. § 9613(f)(2) fqr matters addressed
.in this Consent Decree. Matters addressed in this Consent Decree include the Work to be

performed and payments to be made by Settling Defendant pursuant to the terms of this Consent

Decree.

97. . The Settling Defendant agrees that with respect to any suit or claim for
contribution brought by it for matters related to this Consent Decree it will notify the United

States in writing no later than 60 days priorlto the inittation of such suit or claim.
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98.  The Settling Defendant also agrees that with respect to any suit or claim for
;:onttibution brought against it for matters related to this Consent Decree it will notify in writing
the United States within 10 days of service of the complaint on it. In addition, Settling

_Defendﬁnt shall notify the United States within 10 days of service or receipt of any Motion fdr
~ Summary Judgment 'aﬁd within 10 déys of receipt of any order from a court setting a case for

trial.

| 99. In any subsequent administrative or jﬁdicial pro;::eeding initiated by the United
States for injunctive relief, recovery of response costs, or o her appropriate relief relating to the
. Site, Settling Defendant shall not asseit, and may not maintaiin, any defense or ciaind‘ based upon
the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting, or
) other defenses based upon any comentibn that the claims réjsed by the United States iﬁ the
subsequent proceeding were or __shoulﬂ have been brought in the instant casé; provided, however,
that nothiﬁg in thls Paragraph affects the enforceability of the covenants not to sue set forth in

Section XXII (Covenants Not to Sue by Plaintiff).

100. The entry of this Consent Decree supersedes and extinguishes the obligations
imgosed on Setiling Defendant and the other PRPs under the terms of the RI/FS AOC. The |
entry of this Consent Decree supersedes and extinguishes the obligations imposed on Settling

Defendant under the terms of the UAOs. _

XXV. ACGESS TO INFORMATION'

101.  Settling Defendant shall provide to EPA, upon request, copies of all 'docum;ents

and information within its possession or control or that of its contractors or agents relating to
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activities at the Site or to the implementation of this Consent Decree, inclﬁding, but not limited
to, sampling, analysis, chain of custody records, manifests, trucking logs, receipts, reports,
sample {raffic routing, correspondence, or other documents or irgfonnation related to the Work.
Settling Defendant shall also make availablg to EPA, for purposes of investi gation, information
gathering, or testimony, Settling Defendant‘.s el.nployees, agents, or representatives with.

knowledge of relevant facts concerning the performance of the Work.

102. Business Confidential and Privileged Documents.

a. Setﬂihg Defendant may as#crt business confidentiality claims covering
part dr all of the documénts or information submitted to Pla-intiff under this Consent Decree to
the extent pn:nmttsd by ahd in accordance with Section 104(6)(7) of CERCLA, 42 U.S.C.

§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or ihformation determinéd to be confidential
by EPA. will be afforded the protectioh specified in 40 C.E.R. Part 2, Subpart B. If no claim of
confidentiality accompanies documents or information when they are submitted to EPA, or if

. EPA has notified Settling Defendant that the documents or information are not confidential undér
the standards of Section 104(eX(7) of CERCLA or' 40 C.F.R. Part 2, Subpart B, the public may be

given access to such documents or information without further notice to Setiling Defendant.

b. The Settling Defendam may assert that certain docm‘nénts, records and
other iﬁformation are privileged under the attorney-client privilege or any other privilege
recognized by federal law. If the Settling Defendant asserts such a privilege in lieu of providing
documents, they shall provide the Plaintiff with the following: (1) the title of the document,
record, or information; (2) the date of the document, record, or infon’natimll; (3) the name and

title of the author of the document, record, or information; {4) the name and title of each
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addressee and recipient; (5) a description of the contents of the document, record, or information:
and (6) the privilege asserted by Settling Defendant. However, no documents, reports or other
information created or generated pursuant to the requirements of the Consent Decree shall be

withheld on the grounds that they are privileged.

103.  No claim of confidentiality or privilege shall be made with respect to any data,
including, but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific,
chermical, or engineering data, or any other documents or information evidencing conditions at or

around the Site.
X3 V1. RETENTION OF RECORDS

104.  Until 10 years after the Settling Defendant’s receipt of EPA's notification pursuant
to faagraph 48.b of Section XIV (Certification of Completion of the Work), Settling Defendant
shall preserve and fetain all non-identical copies of records and documents (including records or
documgnts in electronic form) now in its possession or control or which come into its possession
or control that relate in any manner to its liability under CERCLA with respect to the Sité,
provided, howevc;', that Settling Defendant must retain, in addition, all docuoments and records

| that relate to the Hability of any other person under CERCL.A with respect to the Site. Settling
Defendant must aiso retain, and instruct its contractors and agents to preserve, for the same
period of time specified above all non—idcnti.cal copies of the last draft or final version of any
documents or records (including documents or records in electronic form) now in its possession
or cbnt.rol or which come into its possession or control that relate in any manner to the

. performance of the Wozk, provided, however, that Settling Defendant (and its contractors and

-~ agents) must retain, inladdition, copies of all data generated during the performance of the Work
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and not contained in the aforementioned documents required to be retained. Each of the above
record retention requirements shall apply regardless of any corporate retention policy to the

contrary.

105. At the conclusion of this document retention pcnod Settling Defendant shall
notify the United States at least 90 days prior to the destruction of any sﬁch records or
documents, and, upon request by the United Stafcs, Settling Defendant shall deliver any such
records or documents to BPA. The Settling Defendant may assert that certain ddcuments, records
a;nd other information are privileged umder the attorney-client privilege or any other privilege
recognized by federal law. If the Settling Defendant asserts such a privilege, it shall proyide the
Plaimiff with the following: (1) the title of the document, fccord, or information-; (2) the d:_ate of
the document, recofd, or information; (3) the name and title of the 'apthor of the docﬁment,
record, or i;afonnatjon; (4) the name anc;l title of each addressee and recipient; (5) a description of
thé Qubject of the document,- record, or information; and (6) the privilege asserted by Settling
Defendant. However, no documents, reports or other information created or generated pursuant
to the requirements of the Consent Decree shall be withheld on the grounds that they are

privileged.

106.  Settling Defendant hereby certifies that, to the best of its knowledge and belief,
after thorough inquiry, it has not altered, mutilated, discarded, destroyed or otherwise disposed of '
any records, documents or other information (other than identical copies) relating to its potential
liability regarding the Site since notification of potential liability by the Unitéd St_ates or the State

or the filing of suit against it regarding the Site and that it has fully complied with any and all
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EPA requests for information pursuant to Section 104{(e) and 122(e) of CERCLA, 42 U.S.C.

- 9604(e) and 9622(_6), and Section 3007 of RCRA, 42 US.C. 6927.

.. XXVIIL. NOTICES AND SUBMISSIONS

107.  Whenever, under the terms of this Consent Decree, written notice is required to be

given or a report or other document is required to be sent by one Party to another, it shall be

directed to the individuals at the addresses specified below, unless those individuals or their

© successors give notice of a change to the other Parties in writing. Al notices and submissions

shall be considered effective upon receipt, unless otherwise provided. Written notice as specified

herein shall constitute complete satisfaction of any written notice requirement of the Consent

Decree with respect to the United States, EPA, and the Settling Defendant, respectively.

As to the United States:

and

As to EPA:

Chief, Environmental Enfércement Section
Environment and Nataral Resources Division
U.S. Pepartment of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

" Re: DJ #90-11-2-07850

Director, Superfund Division

United States Environmental Protection Agency

Region 5

77 W. Jackson Blvd.
Chicago, . 60604-3590

Sheila Sullivan

- EPA Remedial Project Manager
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United States Environmental Protection A gcncy
Region 5 (SR-6]) | | | -
77 West Jackson Bivd.
Chicago, Ti. 60604-3590

- As to the Regional Financial Managément Officer;

Chief, Superfund Accounting

United States Environmental Protection Agency |
Region 5

77 West Jackson Blvd.

Chicago, 1. 60604

* As to the Settling Defendant: Michael Peterson |
Settling Defendant’s Project Coordinator
‘Waste Management of Wisconsin, Inc.
N 96 W13600 County Line Road

Gennamown, Wisconsin 53022
and

Lisa S. Zebovitz - | o
Neal, Gerber & Eisenberg LLP

2 North LaSalle Street, Suite 2200
Chicago, T 60602

As to the State of Wisconsin: Michael Schmoller
Wisconsin Department of Natural Resources -
Southemn District Office
3911 Fish Hatchery Road o
Fitchburg, Wisconsin 53711-5397
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XXVII. EFFECTIVE DATE

108. The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court, except as otherwise provided herein,

XXIX. RETENTION OF JURISDICTION

109, Thjs'(fourt retains jurisdiction over both the subject matter of this Consent Decree
‘and the Settling Defendant for tﬁe_ duration of the performance of the terms and provisions of this
- Consent Decree for 'the purpose of enablilng any of the Parties to apply to the Court at any time
for such further order, direction, and relief as may be necessary or appropriate for the
construction or modification of this Consent“Decree, or to effectuate or enforce comﬁ]iance wifh

_ its terms, or to resolve disputes in accordance with Section XX {Dispute Resolution) hereof.
XXX. APPENDICES

110. The following appendiées are attached to and inicorporated into this Consent ~

Decree:

_Appendix_ A is the Administrative Order By Consent Re: Remédial Investigation and
Feasability Study, U.S. EPA Docket No. V-W-87-C-016 (the “RI/FS AOC”).

Appendix B is the Administrative Order Pursuant to Section 106 of CERCLA, issued by
EPA on March 7, 1991 (the “SCOU UAO™).

Appendix C is the Cap Long-term Operation and Maintenance plan, which was included
in the 100% Remedijal Design report for the cap, and is dated August 1991.

Appendix D is the ISVE Long-term monitoring and O&M plan included in the 100% RD
for the ISVE, and is dated August 1993. ' :
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Appendix E is the Administrative Order Pursuant to Section 106 of CERCLA, issued by'
EPA on November 25, 1992, in EPA Docket No. V-W-92-C-172 (the “GCOU UAO").

Appendix F is the Groundwater Pump and Treat Long-term 0&M plan which is part of
the 100% RD report dated May 1995 and a long-term groundwater monitoring plan which
is part of the RD work plan dated July 1993.

Appendix G is the air sparge system and modified groundwater monitoring plan,
approved as the Low-Flow Air Sparge System Implementation and Monitoring Plan dated
January 2001. ' '

Al-)pendix' H is the Source Control Operable Unit ROD, executed on September 17, 1990,

Appendix 1 is the Source Control Operable Unit ROD Explanation of Significant
Differences executed by EPA in April 1991.

Appendix J is the Groundwater Control Operable Unit ROD executed on Sei)tember 30,
1992. _ ' '

Appendix K is the Groundwater Control Operable Unit ROD Explanation of Significant
Differences executed by EPA on August 27, 1996. '

Appendix L is the Hagen Farm Superfund Site map.

Appendix M is the Statement of Work for implementation of the Remedial Design,
Remedial Action, and Operation and Maintenance at the Site. '

Appendix N is the draft easement.
XXX1. COMMUNITY RELATIONS

111.  Settling Defendant shall propose to EPA its participation in the commuhjty

relations plém' to be developed by EPA. EPA will determine the appropriate role for the Settling .
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Defendant under the Plan. Settling Defendant shall also cooperate with EPA in providing
information regarding the Work to the public. As requested by EPA, Settling Defendant shall
participate in the preparation of such information for dissemination to the public and in public

meetings which may be held or sponsored by EPA 10 explain activities at or relating to the Site.

XXX, MODIFICATION

112, Schedules specified in this Consent Decree for completion of the Work may be
modified by agreement of EPA and the Settling Defendant. All such modifications shall be made

in writing.

113.  Except as provided in Paragraph 12 (Modification of the SOW or Related Work -
Plans), ﬂo material modifications shall be made to the SOW without written notification to and
written approval of the United States, Settling Defendaht, and the Court, if such modifications
fundamentally alter the basic features of the selected remedy within the meaning of 40 C.F.R.
300.435(0)(2)(B)(ii). Prior to providing its approval to any modification, the United Statps will
provide the State with a reasonable opportunity to review and cornment on the proposed
modification. Modifications to- the SOW that do not materially alter that document, or material
modifications to the SOW that do not fundmﬁenta]ly alter the basic features of the selected
remedy within ‘thc meaning of 40 C.F.R.300.435(c)(2)(B)(i i), may be made by written agreement
between EPA, after providing the State with a reasonable opportunity to review and comment on

the proposed modification, and the Settling Defendant.

114. No material modification to this Consent Decree shall be made without written

agreement of the Parties and approval by the Court. Non-matetial modifications may be made by
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written agreement of the Parties and shall be filed with the Court. Nothing in this Decree shall.
be deemed to alter the Court's power to enforce, supervise or approve modifications to this

Consent Decree.
XXX, LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

[15. This Consent Decree shall be lodged with the Court for a period of not less than
thirty (30) days for public notice and comment in accordance with Section 122(d)(2) of
CERCLA, 42 U.5.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to
withdraw or withhold its consent if the comments regardiné the Consent Decree disclose facts or
congiderations wl*ﬁch indicate that the Consent Decree is inaﬁpropriate, improper, or inadequate.

Settling Defendant consents to the entry of this Consent Decree without further notice.

116. If for any reason the Court should decline to approve this Consent Decree in the
form presented, this agreement is voidable at the sole discretion of any Party and the terms of the

agreement may not be u'sed as evidence in any litigation between the Parties.
XXXIV. SIGNATORIES/SERVICE

117. The undersigned representative of the Settling Defendant to this Consent Decree
and the Assistant Attorney General for the Environment and Natural Resources Division of the
Department of Justice certifies that he or she is fully authorized to enter into the terms and

conditions of this Consent Decree and to execute and legally bind such Party to this document.
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118. Settling Defendant hereby agrees riot to oppose entry of this Conéent Decree .by
- this Court or to challenge any fn:ovision of this Consent Decree unless the United States has

notified the Settling Defendant in writing that it no longer supports entry of the Consent Decree.

119.  Seitling Defendant shall identify, on the attached signatm“e page, the name,
address and telephone number of an agent who is authorized to accept servibe of procéss by mail
on behalf qf that Party with respect to all matters arising under or relating to this Consent Decree.
Settling Defendant hereby agrees to acbept service in that manner and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and any_applicable local |
rules of this Court, including, but not limited to, sérvica ofa sMons. The parties zigrec that
‘Settling Defendant need not file an answer to the complaiﬂt in this action unless or until the court.

expressly declines to enter this Consent Decree.

- XXXV, FINAL JUDGMENT

126. This Consent Decree and its appendices cms"cﬁutc the final, complete, and
exclusive agreemént and understanding among the parties with respect to the settlement
embodied in the Consent Decree. The parties acknowledge that there are no representations,
agreements or understandings relating to the settlement othef Ithan those expressly contained in

this Consent Decree.

127.  Upon approval and entry of this Consent Decree by the Court, this Consent
Decree shall constitute a final judgment between and among the United States and the Scttling
Defendant. The Court finds that there is no just reason for delay and therefore enters this

. judgment as a final judgment under Fed. R. Civ. P: 54 and 58.
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SO ORDERED THIS _ DAY OF 200

United States District Judge -
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v. Waste
Management of Wisconsin, Incorporated, relating to the Hagen Farm Landfill Superfund Site.

FOR THE UNITED STATES OF AMERICA

ERIK C. PETERSON
United States Attormey
- Western District of Wisconsin

D : lie K. Hlerie :
| _ : ' L%stant % Q Attorney
' " Chief, Civil Division, '
660 W. Washington Ave., Suite 200
P.O. Box 1585

Madison, WI 53701-1585
{603) 2645148 :

< - —

Da _ : -W. Benj' :11—1:' isherow
' S : Deputy Qhief
_ : Environmental Enforcement Section

Environment and Natural Resources Division
United States Department of Justice

7-20-¢7 ]
Date . - Steve C. Gold
' Senior Attorney i
Environmental Enforcement Section
Environment and Natural Resources Division :
United States Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611
(202) 514-5260 |
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“ THE UNDERSIGNED PARTY enters into this Conseﬁt Decree in the matter of United States v. Waste
Management of Wisconsin, Incorporated, relating to the Hagen Farm Land{ill Superfund Site.

7~13-07
Date . ' Richard C. Karl
' Director, Superfund Division, Region 5
U.S. Environmental Protection Agency
77 West Jackson Boulevard
Chicago, Illinois 60604-3590

7
Teffig§ A. Gdhn |
Asgocfate Regighal Counsel
U{S. Envirorinjental Protection Agency

Region 5
77 West Jackson Boulevard
Chicago, Illinois 60604-3590
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v. Waste‘
Management of Wisconsin, Incorporated, relating to the Hagen Farm Landfill Superfund Site.

FOR WASTE MANAGEMENT OF WISCONSIN, INCORPORATED

————

June 13, 2006 - Signature:
. . R L
Date - . ‘Name (print): JAck Dowden o
: Title: Area/ﬁirector, Closed Site Management Group
* Address: 396 W13600 County Line Rd.
i

Germantown, WL 33022
262/532-4026 (phone)
262/255-3798 (fax)

Agent Authortized to Accept Service on Behalf of Above-signed Party:

Name (print): = Lisa §. Zebovitz

Title: Attorney ' :

Address: Two North. LaSalle Street R
suite 1900

' Chicago, Il60607

Ph. Number-- 312/269-8033
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